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MODULE 1 – Assignment 1 (COUNTRY ASSIGNMENT) 
 

Start Date: 17 April 2019 
Submission Date: 17 May 2019 

 

Requirement 
 

Summarize the TP legislation and regulations of the country of your choice, incl. the constitution as it 

applies to international tax, the system of law, CFCs and other international tax related anti-avoidance 

provisions, member of WTO, BITs, DTAs, influenced by  

TPG (OECD and/or UN), domestic and/or international TP, leading TP cases.  

See attached the example of the layout for the US, but add in summary form the constitution as it applies 

to international tax, the system of law, CFCs and other international tax related anti-avoidance provisions, 

member of WTO, BITs, DTAs, influenced by TPG (OECD and/or UN), domestic and/or international TP, 

leading TP cases. 

 

 

Format: 
 

The Assignment must be completed in Word, 11pt Calibri font, 1 1/2 spacing, following Bluebook 

citation method. 

 
Please submit Assessment on KNect365 LSM AND send a copy to 2019assessments@iitf.net 

mailto:2019assessments@iitf.net
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MODULE 1, ASSIGNMENT 1 – COUNTRY ASSIGNMENT 

 

Student Surname: Du Toit  

Student First name: JD  

Student e-mail address: malan.dutoit@mazars.co.za  

 

 

*PLEASE NOTE: Each answer MUST be answered on this answer sheet. 

 

PLEASE MAKE SURE TO FILL IN YOUR PERSONAL INFORMATION ABOVE 

 

Any submissions after that time will not be accepted.   

 

Please note that your answers need to be delivered in your own style and words.  If you require the use of other 

material or examples to emphasize your answer please ensure that specific reference is made to that material by way of 

footnotes.  PLAGIARISM WILL RESULT IN THE ASSESSMENT NOT BEING MARKED. 

 

PLEASE MAKE SURE YOU READ THE TERMS AND CONDITIONS BELOW – BY SUBMITTING THIS ASSESSMENT YOU 

AUTOMATICALLY AGREE TO THE TERMS AND CONDITIONS 

 

 

 

By submitting this assessment the student agrees to all the terms set out in this assessment and further 

confirm that you have complied with all the requirements of the International Institute for Tax and Finance, the lecturers and 

examiners. 

The student further confirm that the answers provided in this paper have been generated and answered by the student,  

and that the student has not plagiarised any works in answering the questions. Where the student has referenced any other  

works the student has clearly named the reference on the exam answer. 
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Question 1 (15 Marks) 

Transfer Pricing Country Summary: The Republic of Ghana 

 

A. Introduction 

 

The summary below provides an overview of the transfer pricing (“TP”) landscape of the Republic 

of Ghana (“Ghana”). The summary considers TP-specific legislation and regulations which have 

been issued in Ghana, as well as other Ghanaian tax provisions which are relevant to international 

tax. These include Ghana’s controlled foreign company (“CFC”) rules and anti-avoidance 

provisions. The legal system of Ghana and the relevant provisions of the Constitution of Ghana1, as 

it applies to international tax, are also discussed as these form part of the larger legal landscape 

within which the TP provisions, applying in Ghana, should be considered.  

 

The application of TP in Ghana is also examined, in the summary, by considering aspects such as:  

- the influence of the Organisation for Economic Co-operation and Development’s 

(“OECD”) Transfer Pricing Guidelines2 (“TPG”) on Ghana’s TP regime;  

- whether domestic and TP applies in Ghana; and  

- the first Ghanaian TP case. 

 

Finally, the research will address Ghana’s membership to the World Trade Organization (“WTO”) 

as well as all Bilateral Investment Treaties (“BITs”) and Double Taxation Agreements (“DTAs”) that 

it has entered into, and the effects thereof. 

 

 

 

 

 

 

                                                 
1 The Constitution of the Republic of Ghana (1992) as amended in 1996.  
2 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations (2017).  

Official Use: 
Mark 

 

___ 
15 



 

 

Page 4 

 

B. The General Legal Framework of Ghana as it applies to TP 

 

The Ghanaian Constitution  

 

The Constitution of Ghana is regarded as the supreme law of the country3. It is therefore fitting to 

consider the provisions of the Constitution and the impact thereof when considering Ghana’s TP 

landscape. Article 23 of Ghana’s Constitution provides that:  

 

“Administrative bodies and administrative officials shall act fairly and reasonably and 

comply with the requirements imposed on them by law and persons aggrieved by the 

exercise of such acts and decisions shall have the right to seek redress before a court or 

other tribunal.”  

 

It follows that when TP legislation and regulations, as well as international tax provisions in 

general, are being enforced in Ghana by the Ghana Revenue Authority (“GRA”) and its officials, 

such as the Commissioner General (“CG”), their actions should comply with the overarching 

principles of lawfulness, fairness and reasonableness as set out in the Constitution. Where it is 

found that actions taken by administrative bodies such as the GRA and administrative officials 

such as the CG did not comply with the procedures as set out in Ghana’s TP legislation and 

regulations issued in terms of legislation, the parties which have been negatively affected by such 

acts have the right to approach a court or tribunal in order to have the actions set aside. It follows 

that a party to a TP dispute in Ghana will have the option of attacking the constitutionality of 

actions taken by the GRA in TP disputes.  

 

Ghana’s Legal System  

 

Ghana’s legal system is based on the Common Law, and forms part of the Commonwealth legal 

family. The general difference between legal systems based on the Common Law, as opposed to 

the legal systems of Civil Law countries, lies largely in the application of the law by the courts.  

                                                 
3 The Constitution of the Republic of Ghana (1992) as amended in 1996 § 1(2).    
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Courts in Commonwealth jurisdictions give precedence to the decisions of the Higher Courts and 

generally place a high importance on decisions made in the United Kingdom - not as binding case 

law but rather due to its persuasive value. 4   

 

In addition courts in Common Law countries, such as Ghana, generally exercise more freedom 

when it comes to legal reasoning and pay close attention to the unique facts of each case before 

them. On the contrary, courts in Civil Law countries consider the exact wording of legislation. 

These courts generally apply a strict approach when it comes to legal reasoning. As tax laws are 

mostly set out in statutes and regulations, which are often very detailed and complex, the 

application of the legal rules, as set out in the laws and regulations, are, however, the basis for 

interpretation in both Common Law and Civil Law countries. 5  

 

As Ghana’s TP regime is governed by legislation and regulations which have been passed into law, 

the courts will seek to interpret these provisions when faced with a TP dispute. As a Common Law 

jurisdiction, the Ghanaian courts will, however, also put persuasive value on decisions made in the 

United Kingdom and in other Common Law jurisdictions and will give precedence to the prior 

decisions laid down by the Higher Courts of Ghana. This will specifically be done to interpret 

principles, such as the arm’s length standard, which is central to TP but not explicitly defined in 

Ghana’s local legislation and TP regulations. Another source which the courts will consider as 

guidance when faced with a TP dispute is the OECD’s TPG and the United Nations Practical Manual 

on TP6 (which mirrors the OECD’s TPG to a certain degree). These sources will be regarded as soft 

law in Ghana in the context of TP.  

 

 

 

 

                                                 
4 Victor Thuronyi, Comparative Tax Law 27,43 (2003).  
5 Victor Thuronyi, Tax Law Design and Drafting 20 (1996).  
6 United Nations Practical Manual on Transfer Pricing for Developing Countries (2017).  
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Legislation7 

 

Ghana’s TP Regulations8, which will be discussed in detail below, came into force in September of 

2012 and applies from the 2012 year of assessment. Part 9 of Ghana’s Internal Revenue Act9 

(“IRA”) however also provides basic provisions of an anti-avoidance nature, governing Income 

Splitting, TP and Thin Capitalisation. Today these generic provisions, as well as other 

administrative provisions governing TP, apply alongside the Ghanaian TP Regulations.  

 

Section 70 of the IRA is regarded as the Ghanaian TP provision and provides the CG of the GRA 

with the authority to adjust the price of a transaction between associates to reflect the income as 

if the transaction had been concluded at arm’s length. The CG is allowed to re-characterise the 

source of any income and the nature of any payment or loss and may distribute, apportion, or 

allocate inclusions in income, deductions, and credits to reflect the tax which would have been 

payable had the transaction been concluded at arm’s length terms. An arrangement entered into 

or any part of a tax avoidance scheme may also be disregarded by the CG where such 

arrangement or part thereof was not concluded for a legitimate economic reason.  

 

It follows that in Ghana the onus of proof to show that a transaction has been concluded at arm’s 

length terms falls not on the taxpayer, as is the case in many other jurisdictions, but on the CG 

which is empowered as civil servant to make a TP adjustment where it is found that a transaction 

was not concluded as such. 

 

The section is drafted to include all transactions between “associates” (a concept explained in 

more detail below) regardless of their residence. It follows therefor that TP also applies to 

domestic transactions between two Ghanaian entities. In addition, the provision also applies to 

transactions involving an associated resident entity of a non-resident person or a Permanent 

                                                 
7 Transfer Pricing Country Summary: Ghana, TPA Global 2 (September 2018), https://www.tpa-
global.com/dv/page23901/country-summaries. 
8 Transfer Pricing Regulations, L.I 2188 (2012).  
9 Ghana Internal Revenue Act, Act 592 of 2000 as amended. 

https://www.tpa-global.com/dv/page23901/country-summaries
https://www.tpa-global.com/dv/page23901/country-summaries


 

 

Page 7 

 

Establishment (“PE”) of a non-resident person in Ghana which transacts with its non-resident 

associate.  

 

Anti-avoidance provisions 

 

Section 70 of the IRA, as discussed above, forms part of Ghana’s anti-avoidance provisions. Section 

69, relating to Income Splitting and section 71 relating to Thin Capitalisation also constitute part of 

Ghana’s anti-avoidance provisions. In addition, section 112 of the IRA provides for a general anti-

avoidance rule.  

 

Ghana’s anti-avoidance provision regarding Income Splitting provides that where a person 

attempts to split income with another person, the CG may adjust the chargeable income of both 

parties to prevent a reduction in tax payable as a result of the splitting. The IRA provides that a 

person will be treated as having attempted to split income where one of the following is done:  

- income is transferred to an associate, either directly or indirectly; or  

- where property (including money) is transferred to an associate that result in the 

associate receiving or enjoying the income from that property in order to reduce the 

combined tax liability of both parties.  

 

The Thin Capitalisation Rules of Ghana, as also provided for in the IRA, provide that interest 

expenses as well as foreign exchange currency losses are not allowed as a deduction in arriving at 

the taxable income of an entity if the entity is thinly capitalised. In Ghana an entity is deemed to 

be thinly capitalised if its debt-to-equity ratio exceeds the ratio of 3:1. This ratio was changed from 

2:1 to 3:1 in 2015. The rule, however, specifically applies where the interest expenses and/or 

foreign exchange currency losses have been incurred on related-party debt and where it has been 

incurred by an entity in which 50% or more of the ownership or control is held by an exempt 

person, either alone or together with an associate. It should also be noted that Ghanaian Thin 

Capitalisation Rules do not apply to financial institutions that are residents of Ghana.10 

                                                 
10 Ghana Corporate Group Taxation PWC (05 December 2018) http://taxsummaries.pwc.com/ID/Ghana-
Corporate-Group-taxation 



 

 

Page 8 

 

 

The general anti-avoidance rule of Ghana, as set out in article 112 of the IRA, lastly also provides 

that for the purposes of determining the tax liability of a person in terms of the IRA, the CG may 

re-characterise or disregard an arrangement or part of an arrangement that is entered into or 

carried out as part of a tax avoidance scheme where such scheme is fictitious or does not have any 

substantial economic effect, or have a form which does not reflect its substance. A tax avoidance 

scheme is defined to include an arrangement of which one of the main purposes is the avoidance 

or reduction of a tax liability.11  

There are no provisions for CFCs in the tax laws of Ghana. 12 

 

An Associate and a Controlled Relationship 

 

As mentioned above, Ghana’s general TP provision, as included in the IRA, applies to transactions 

between associates. Section 164 of the IRA gives a wide and general definition of what would 

constitute an associate. The definition includes any person that acts in accordance with the 

directions, requests, suggestions, or wishes of another person. It specifically also include an entity 

and a person that either alone, or with other associates, controls or may benefit from 50% or 

more of the rights to income, capital or voting power of the entity, as well as associates of these 

persons.13  

 

The TP Regulations issued in Ghana, which are discussed in more detail below, however, applies 

specifically to transactions carried out between:   

- persons who are in controlled relationships;  

- a PE and its head office;  

- a PE and other related branches of the PE; and  

- persons who are in employer employee relationships. 

                                                 
11 Section 112 of the Ghana Internal Revenue Act, 2000 (Act 592).  
12 Ghana Corporate Group Taxation PWC (05 December 2018) http://taxsummaries.pwc.com/ID/Ghana-
Corporate-Group-taxation 
13 Section 164 (2)(c) of the Ghana Internal Revenue Act, 2000 (Act 592).  

http://taxsummaries.pwc.com/ID/Ghana-Corporate-Group-taxation
http://taxsummaries.pwc.com/ID/Ghana-Corporate-Group-taxation
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A controlled relationship is defined by the Regulations to mean a relationship between one person 

and another person with terms which is able to influence the transfer price set in a transaction. 

The definition specifically state that the other person referred to could be any of the following:  

- An associate of the first person;  

- A relative of the first person; 

- A person in a trust relationship with the first person;  

- A person with a partnership relationship with that first person; 

- A holding company, a subsidiary or a subsidiary of a  holding company to which that first 

person is a subsidiary;  

- A member of a closed corporation together with that first person; and  

- A relative of a person who is a member of a closed corporation together with that first 

person.  

 

As mentioned already, and as is also clear from the provisions of Ghana’s TP Regulations touched 

on above, Ghana does not only apply TP to cross-border transactions but also to domestic 

transactions.  

 

Ghana’s TP Regulations 

 
On 31 July 2012 the Ghanaian Transfer Pricing Regulations were laid before Ghana’s Parliament. 

The Regulations were thereafter passed into law in September of 2012 and were a result of a long 

process which started in April of 2009, when a committee was set up to draft a TP policy for 

Ghana. The need for TP Regulations was identified by the GRA after establishing that more than 

70% of cross-border business activities in Ghana are transacted through Multinational Enterprises 

(“MNEs”) and that almost all Ghanaian entities forming part of MNEs, and administered by the 

GRA, have contracts with their associated companies of which the basis on which prices were 

determined were difficult to ascertain in the absence of TP-specific regulations. The GRA also 

noted that some of these MNEs consistently made losses at the end of their financial years.  
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The GRA noted that14:   

 

“The situation creates opportunity for these MNEs to put in place a transfer pricing 

mechanism to ensure that they maximise their global profit at the detriment of tax 

revenue to Ghana in the absence of a transfer pricing regime adhering to international 

standards.”    

 

Ghana’s TP legislation (i.e. section 70 of the IRA) as it stood prior to the promulgation of the TP 

Regulations had some shortcomings as it failed to provide details in respect of how an arm’s 

length price would be determined and did not make provision for any TP documentary 

requirements. As a consequence Ghana issued its TP regulations to provide for these, amongst 

others.  

 

Ghana’s TP Regulations generally follow the OECD TPG, but provides for a much wider application 

in respect of the nature of persons (as already discussed) and transactions that should be covered 

by the Ghanaian TP rules. In respect of transactions, Ghana’s TP Regulations’ application extends 

to any domestic or international transactions between persons in a controlled relationship that 

affect the profit or loss of an entity, including the purchase, sale and lease of goods and any 

tangible or intangible assets, the provision or receipt of services including management, technical, 

intragroup services, etc., rent, hire and similar charges as well as the provision of finance and 

other financial arrangements. 

 

As a general principle, the Regulations provides that a person who engages in a transaction with 

another person, with whom he/she/it has a controlled relationship, is required to compute the 

profit or loss arising from that transaction on the basis that it is conducted at arm’s length. It then 

goes on to state that a transaction is considered to be at arm’s length if the terms of the 

transaction is similar to the terms of a comparable transaction entered into between independent 

                                                 
14 The Administration of Transfer Pricing Rules in Ghana, Ghana Revenue Authority, http://www.drtp.ca/wp-
content/uploads/2015/02/Ghana-Transfer-Pricing-Regime.pdf. 

http://www.drtp.ca/wp-content/uploads/2015/02/Ghana-Transfer-Pricing-Regime.pdf
http://www.drtp.ca/wp-content/uploads/2015/02/Ghana-Transfer-Pricing-Regime.pdf
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persons (i.e. third parties). Certain factors to be considered by the CG when selecting a 

comparable transaction are listed in the Regulation.  

 

The Regulation goes on to provide detail in respect of the TP methods, the selection of the 

appropriate TP method and specific factors to be taken into account by the CG when considering 

transactions entailing service charges and intangible property (as discussed in more detail below). 

The Regulation also includes specific provisions in respect of the details of transactions that have 

to be filed with the GRA along with the TP audit process and the penalties which may be levied. 

These will be discussed in further detail below.     

 

Services15 and intangible property16 

 

Ghana’s TP Regulations contain a specific regulation (regulation 5) providing for services between 

persons in a controlled relation and another (regulation 6) providing for transactions involving 

intangible property.  

 

Many MNEs based in Ghana incur significant expenses in the form of management service fees 

and technical service fees. The TP Regulations of Ghana however specifically require these 

transactions to be compliant with the arm’s length principle where the services are rendered 

between persons in a controlled relationship and states that the CG may determine the charge for 

the services in terms of the arm’s length principle. It is specifically noted that a service charge will 

be deemed to be at arm’s length if:  

- The charge is in respect of a service that was actually rendered;  

- The recipient receives economic or commercial value as a result of the service; and 

- A third party in a comparable circumstance would pay the same fee for the service.  

Regulation 5 of the Regulations goes on to state very specific circumstances where a service 

charge will be deemed to not be at arm’s length. Regulation 5 also allows the CG to use a 

reasonable allocation criterion to allocate the total charge for a service where such services are 

                                                 
15 Transfer Pricing in Ghana, PWC https://www.pwc.co.za/en/assets/pdf/ghana-tp-legislation-sept-2012.pdf 
(2012)  
16 International Transfer Pricing 2015/16, PWC 483 (2015/16). 

https://www.pwc.co.za/en/assets/pdf/ghana-tp-legislation-sept-2012.pdf
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rendered by a group member to other persons of the same group and where the specific services 

rendered to each member of the group are not easily to identifiable. Regulation 5 notes that the 

allocation criteria used by the CG would be deemed to be reasonable if it takes into account 

certain specific factors listed in the regulation, such as the nature of the services, etc.  

 

As mentioned, the TP Regulations also contain specific provisions in respect of intangible property, 

which is defined to include licences, sales and any other transfers of intangible property. 

Regulations 6 of Ghana’s TP Regulations state that the CG shall consider the perspective of both 

transferor and transferee of the intangible property, including the price that a comparable third 

party would pay, when determining the arm’s-length conditions between parties in a controlled 

relationship who have concluded a transaction involving intangible property. In addition, the 

usefulness of the intangible property to the business of the transferee should also be considered 

by the CG. Regulation 6(2) further states that the CG shall, in applying the comparability principle, 

consider certain special factors in respect of the property, such as the expected benefit, 

geographical limitation on the exercise of a right to the intangible property, the inclusive or non-

inclusive character of the right transferred and whether the transferee has a right to participate in 

the further development of the intangible property. 

 

Practice Notes 

 

The GRA also released Practice Notes17 on the Regulations. The Practice Notes serve as practical 

guides and are not intended to be a prescriptive or an exhaustive discussion of every TP issue that 

might arise. The objective of the Practice Notes is stated as being to provide taxpayers with 

guidelines about the procedures to be followed in the determination of arm's length prices, taking 

into account the Ghanaian business environment. The intention is also to set out the CG's views on 

documentation and other practical issues that are relevant to TP transactions. 

 

The Practice Notes issued by the GRA specifically state that commentaries in the OECD TPG may 

assist in interpretation where necessary, but from the wording it is clear that where the 

                                                 
17 Practice Note on Ghana Transfer Pricing Regulations (L.I 2188), Ghana Revenue Authority (2012).  
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Regulations and the OECD TPG clash, precedence should be given to the Regulations. It follows 

nonetheless that the OECD TPG are relevant when interpreting and analysing Ghana’s TP 

Regulations and that it will be regarded as persuasive soft law in Ghana.  

 

Although the United Nations Practical Manual on Transfer Pricing for Developing Countries18 are 

not explicitly referred to in the Ghanaian TP regulations or in the Practice Notes, the fact that 

Ghana is a member of the United Nations and a developing country will probably result in this 

Manual having persuasive value and being considered a source of soft law in Ghana.  

 

C. The application of TP in Ghana 

 

Now that the general TP Legal Framework of Ghana as well as the TP Regulations and Practice 

Notes have been addressed, the general application of TP in Ghana and the requirements, as laid 

down by the above sources, is discussed in more detail below.  

 

TP Methods  

 

The OECD TPG is clearly mirrored in the TP methods which have been approved by the TP 

Regulations issued in Ghana. Although the CG is allowed to use, and may allow a person to use 

another method in cases where any of the approved methods will not assist in determining an 

arm’s length price, the general methods used in Ghana, as approved by the TP Regulations and as 

also set out and explained in the OECD TPG, are:    

- The Comparable Uncontrolled Price (“CUP”) method;  

- The Resale Price Method (“RPM”;  

- The Cost Plus (“CP”) method;  

- The Transaction Net Margin Method (“TNMM”); and  

- The Transaction Profit Split Method (“TPSM”).  

 

                                                 
18 United Nations Practical Manual on Transfer Pricing for Developing Countries, United Nations ST/ESA/347 
https://www.un.org/esa/ffd/wp-content/uploads/2014/08/UN_Manual_TransferPricing.pdf (2013)  

https://www.un.org/esa/ffd/wp-content/uploads/2014/08/UN_Manual_TransferPricing.pdf
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TP Documentation19  

 

In respect of documentary requirements, Ghana’s TP Regulations require all taxpayers that 

transact with other persons with whom they have controlled relationships to complete and submit 

an Annual Return on Transfer Pricing Transactions20 to the GRA in a prescribed form and submit 

this to the GRA along with the annual tax return.  

 

The Annual Return on Transfer Pricing Transactions, as published by the GRA requires the 

submitting party to provide basic corporate information, including its name, contact details, the 

name and country of residence of the submitting party’s Parent Company and the Parent 

Company’s direct and indirect subsidiaries. The particulars of related parties, with which the 

submitting party has conducted any form of transaction or dealing within the year, are also 

required along with the details of related party transactions. The details of related party 

transactions include the amounts as well as the method selected and used to calculate the arm’s 

length consideration for setting transfer prices per transaction.  

 

The Regulations furthermore requires taxpayers to also provide supporting documentation and 

other company information alongside the Annual Return, which will allow the GRA to establish 

whether or not the transactions entered into with related parties were entered into on arm’s-

length terms. The Regulations and Practice Notes provide detail in respect of the types and extent 

of documentation which taxpayers are expected to keep to be able to demonstrate how their 

methods and prices satisfy the arm’s length principle. The information which taxpayers should 

have available includes the following:  

- A group structure of the global group, clearly illustrating where the different connected-

parties are located/resident as well as the shareholdings of the parties; 

- The primary activities of the parties involved in the inter-company transactions as well as 

the detail of these transactions, such as the contractual terms and agreements in place;  

                                                 
19 International Transfer Pricing 2015/16, PWC 484 (2015/16). 
20 Annual Return on Transfer Pricing Transactions, Ghana Revenue Authority https://www.oecd.org/ctp/tax-
global/GRA-Transfer-Pricing-Annual-Return-Form.pdf  

https://www.oecd.org/ctp/tax-global/GRA-Transfer-Pricing-Annual-Return-Form.pdf
https://www.oecd.org/ctp/tax-global/GRA-Transfer-Pricing-Annual-Return-Form.pdf
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- A functional analysis discussing the functions performed, risks assumed and assets used by 

the different parties taking part in the inter-company transactions; 

- The business strategies of the parties affecting the pricing of the inter-company 

transactions; 

- The TP methods applied by the different parties as well as the reasoning behind the 

selection of that specific method; 

- Details in respect of any transactions between unrelated parties that have been used as a 

basis for setting the prices between the related parties (comparable transactions) as well 

as an analysis illustrating why these transactions can be regarded as being comparable to 

the related party transaction; 

- Any price adjustment factors taken into account when the transfer prices were set; and 

- Financial information illustrating the segments of the global business that has been 

influenced by the inter-company transactions. 

 

The CG may also require any additional information relevant to the transactions undertaken by 

the taxpayer during that tax year, in terms of IRA.  

 

Level of Documentation 21 

 

In terms of the Regulations, a taxpayer is required to comply with the requirements as set out in 

the Regulations in order to support its transfer pricing practices as it will be exposed to penalties 

in the absence thereof. The importance of the documentation requirement as set out in the 

Regulations is supported by the provisions of the IRA which provides that the CG may require any 

person that is being examined by the CG to produce any book, records or computer-stored 

information in its control. The CG or a tax officer consequently has the right to access the premises 

of the taxpayer, view any necessary books and records and make copies from such books and 

records as he or she deems necessary. Books, records and computer-stored information may also 

be seized if it can be used as material evidence against the taxpayer. 

                                                 
21 Transfer Pricing Country Summary: Ghana TPA GLOBAL 4 (September 2018), https://www.tpa-
global.com/dv/page23901/country-summaries. 

https://www.tpa-global.com/dv/page23901/country-summaries
https://www.tpa-global.com/dv/page23901/country-summaries
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Record Keeping22 

 

The IRA requires a taxpayer to keep records or evidence that may be necessary to explain the 

information that has been provided in a tax return or in the documents accompanying a tax 

return. These records or evidence are to be retained by the taxpayer for a minimum of six years 

unless otherwise specified by the CG. 

 

Language of Documentation 23 

 

All tax returns must be furnished in the form prescribed by the CG. The TP documentation must 

consequently be prepared in the English language. 

 

Deadline to Submit Documentation24  

 

As tax returns for a year of assessment must be filed no later than four months after the end of a 

basis period (which coincides with the end of the year), TP documentation in respect of a year of 

assessment have to be sent to the GRA before April 30th of the next year. The CG may extend the 

deadline, on request by the taxpayer, but not by more than two months after the due date. 

 

D. TP Audits and Disputes in Ghana 

 

TP Audits25 

 

Regulation 8 of Ghana’s TP Regulations provide that the CG may, on receipt of the Annual Return 

on Transfer Pricing Transactions, examine the amount charged or credited to the final accounts of 

the person filing the return to determine whether the amount can be considered to be within an 

                                                 
22 Transfer Pricing Country Summary: Ghana TPA GLOBAL 4 (September 2018), https://www.tpa-
global.com/dv/page23901/country-summaries. 
23 Id.  
24 Id.  
25 International Transfer Pricing 2015/16, PWC 484 (2015/16). 

https://www.tpa-global.com/dv/page23901/country-summaries
https://www.tpa-global.com/dv/page23901/country-summaries
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arm’s-length range. The Regulations also provide detail in respect of the procedure that should be 

followed by the CG to adjust the taxable profit of a taxpayer, where he/ she is satisfied that the 

amount cannot be considered as being within the arm’s-length range. It is mentioned in the 

Regulations that the CG may select a TP method (from those listed in the Regulation) that he/ she 

considers appropriate when examining the amount charged or credited.  

 

This approach will probably lead to objections and counter-objections between the CG and the 

taxpayer in respect of which the examination is done, until a final assessment is raised by the GRA. 

It should be noted that the taxpayers may, however, request a ruling from the GRA in respect of 

the most appropriate method which could be used to determine the pricing in respect of a 

transaction, before an agreement is entered into by the taxpayer and a related party or parties.  

 

It should also be noted that an audit may be conducted by the CG even where a taxpayer has not 

filed a TP return.  

 

Penalties26 

 

Regulation 9 of Ghana’s TP Regulations provide that a tax due and unpaid as a result of an 

adjustment made by the CG under regulation 8 (i.e. in terms of the TP Audit provisions as referred 

to above) is deemed to be an additional tax for purposes of the IRA and that the IRA’s provisions in 

fraud, the failure to file returns, penalties for under-payment of tax and tax offences apply to the 

Regulations. It follows that the standard administrative penalties, as set out in the IRA, will apply 

in respect of TP.  

 

The following standard administrative penalties are applied in Ghana27:  

- Failure to maintain proper tax records will result in a charge of 5% on the tax payable;  

- Failure to furnish a return is fined at 2.00 Ghanaian cedi (“GHS”) per day for companies 

after the due date and GHS 1.00 per day for persons that are self-employed;  

                                                 
26 International Transfer Pricing 2015/16, PWC 483 (2015/16). 
27 Transfer Pricing Country Summary: Ghana TPA GLOBAL 3 (September 2018), https://www.tpa-
global.com/dv/page23901/country-summaries. 

https://www.tpa-global.com/dv/page23901/country-summaries
https://www.tpa-global.com/dv/page23901/country-summaries
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- Failure to pay tax on a due date is fined at 10% of the tax plus the amount where an 

amount is due for a period of less than 3 months and 20% of the tax plus the amount due 

where an amount is outstanding for a period exceeding 3 months; and  

- An understatement of estimated tax payable is fined at 30% of the remainder of the actual 

understated amount.  

 

Statute of Limitations28 

 

The statute of limitation (i.e. the maximum time in which parties involved have to initiate legal 

proceedings from the date of an alleged offense) in Ghana is 6 years from the date of assessment. 

 

Comparables29 

 

The Ghanaian TP Regulations do not contain any specific requirement in respect of the types of 

comparables that may be used during tax audits or the preparation of TP documentation.  

 

Advance Pricing Agreements (“APAs”) 30  

 

The Ghana TP Regulations do not provide for APAs. 

 

TP Scrutiny31 

 

Concerns regarding profit shifting by investors operating in key sectors of the Ghanaian economy 

and the release of reports, such as the ActionAid report titled “Why SABMiller should Stop Dodging 

                                                 
28 Transfer Pricing Country Summary: Ghana TPA GLOBAL 6 (September 2018), https://www.tpa-
global.com/dv/page23901/country-summaries. 
29 Id. 
30 Transfer Pricing Country Summary: Ghana TPA GLOBAL 3 (September 2018), https://www.tpa-
global.com/dv/page23901/country-summaries. 
31 Id.  

https://www.tpa-global.com/dv/page23901/country-summaries
https://www.tpa-global.com/dv/page23901/country-summaries
https://www.tpa-global.com/dv/page23901/country-summaries
https://www.tpa-global.com/dv/page23901/country-summaries
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Taxes in Africa”32, has heightened TP scrutiny in Ghana. As a result, the Ghanaian Transfer Pricing 

Unit (“TPU”) was set up in 2013, which initiated its first cycle of TP audits early in 2015. Since the 

release of the TP Regulations in 2012 and the formation of the TPU in 2013, specialised personnel 

have also been trained by the TPU with a focus on audits in sectors like mining, oil and gas, 

manufacturing and the transfer of services. As a result of the increased scrutiny, Ghana’s first TP 

case, as summarised below, was handed down in July of 2018.   

 

Case Law 

 

In its first TP case33, the Ghana High Court was faced with the question of whether royalty 

payments made by Beiersdorf Ghana Limited (“BGL”) as the official importer and distributor of 

Nivea products into Ghana, in respect of the use of the Nivea trademark, to Beiersdorf AG as the 

German owner of the Nivea trademark, should be disallowed in full. In the case, the GRA argued 

that these payments should be disallowed and that the amounts paid by BGL should instead be 

included in its profit and taxed accordingly. BGL in turn argued that it needed a licence (intangible 

property as per Ghana’s TP Regulations) to use the Nivea trademark, therefore making the royalty 

payments a deductible business expense.  

 

BGL noted that its business consist entirely of the importation and sale of Nivea branded cosmetic 

products in Ghana and that without the brand/ licence, it has no business. The GRA however 

chose to look beyond the question of whether or not the taxpayer needed the Nivea trademark to 

conduct its business or whether or not the payments made between the related parties were at 

arm’s length. Instead the GRA argued that the payments had to be disallowed completely as a 

result of the fact that the “Distribution Licence Agreement concluded by the related parties, in 

respect of which the payments were made, had not been registered with the Ghana Investment 

Promotion Centre”. The Centre referred to, was established in terms of the Ghana Investment 

Promotion Centre Act34, which was promulgated in Ghana in 2013 and provides, along with the 

                                                 
32 Calling Time - Why SABMiller should Stop Dodging Taxes in Africa, ActionAid 
https://www.actionaid.org.uk/sites/default/files/doc_lib/calling_time_on_tax_avoidance.pdf. 
33 Beiersdorf Ghana Limited vs The Commissioner General Ghana Revenue Authority (CM/TAX/0001/2018). 
34 Ghana Investment Promotion Centre Act, Act 865 (2013).  

https://www.actionaid.org.uk/sites/default/files/doc_lib/calling_time_on_tax_avoidance.pdf
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Technology Transfer Regulations of Ghana35, that all Technology Transfer Agreements has to be 

registered. According to the GRA the agreement constituted exactly that as the agreement dealt 

with more than the mere use of the Nivea trademark, but also included terms regarding the 

importation, sale and distribution of products.  

 

The legislation referred to above defines a Technology Transfer Agreement as one that 

involves the assignment, sale and licensing of all forms of industrial property, except trademarks, 

service marks and trade names when they are not part of transfer of technology. In addition, an 

agreement which involves the provision of technical expertise in the form of feasibility studies, 

plans, models, instructions, guides, formulae and services involving technical advisory also 

constitute a Technology Transfer Agreement.  

 

Based on this definition, and the content of the Nivea agreement the judge ruled in favour of the 

GRA, concluding that the royalty payments had to be disallowed and taxed as being part of the 

company’s profits in Ghana. The judge noted that one should consider the content of the 

agreement and not the description or name given to the agreement. The judge’s reasoning was 

primarily based on a clause of the agreement headed ‘Licence, Transfer of Marketing & 

Management Know-How and Confidentiality’. The judge specifically noted that in terms of the 

clause an exclusive licence is granted to mark the product and its packaging with the Nivea brand 

and an undertaking is made by the German company to transfer marketing and management 

know-how and to inform the BGL of any further experience and knowledge gained over the term 

of the agreement concerning the distribution of the products and to advise the company regularly 

of improvements and developments. The judge ruled that these elements resulted in the 

agreement involving the provision of technical expertise and therefore that it fell within the 

definition as provided for in terms of the Ghanaian legislation.  

 

It was noted by the judge that the benefit of registration of the agreement would include the 

unconditional transferability of dividends and net profits. The judge concluded therefore that if an 

agreement is therefore not registered, the company is not guaranteed unconditional transfers and 

                                                 
35 Technology Transfer Regulations of Ghana L.I. 1547 (1992).  
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as such the royalty payments made by BGL in respect of the Nivea brand were found to have been 

unauthorised. As a result the court agreed that these payments had to be disallowed and treated 

as taxable profits in the hands of BGL.   

 

The GRA issued a revised assessment, which provided for tax credits to which the taxpayer was 

entitled. BGL however filed an appeal with the High Court as it did not agree with the revised 

assessment. The High Court ruled that it could not entertain the appeal as the appeal was not 

properly filed by the taxpayer. The Court ruled the taxpayer had to pay a minimum of one quarter 

of the tax due in the notice of appeal in terms of the requirements of Rule 4 of Order 54 of the 

High Court (Civil Procedures) Rules 2004 before filing a tax appeal. The case therefore illustrates 

the procedure which has to be followed in Ghana when filing a tax appeal, and specifically that a 

portion of the disputed amount has to be paid by a taxpayer prior to filing a tax appeal.36  

 

This case also illustrates the importance of having cross border related-party transactions properly 

analysed for TP purposes and serves as a reminder that the commercial and legal aspects and 

considerations of these payments should not be neglected.  

 

WTO Member 37 

 

Ghana became a member of the WTO on 1 January 1995 and has been a member of the General 

Agreement on Tariffs and Trade (“GATT”)38 since 17 October 1957. Ghana, along with all the other 

members of the WTO, is also a signatory to the General Agreement on Trade in Service (“GATS”)39. 

The GATT and GATS provide for a most-favoured-nation (“MFN”) clause which could be evoked to 

eliminate any tax discrimination in the context of international tax. DTAs entered into by Ghana 

becomes relevant in this regard as any WTO member nation with which Ghana do not have a DTA 

                                                 
36 Ghana: High Court rules that payment of minimum disputed amount is a prerequisite for filing an appeal, 
Renier van Rensburg https://www.africataxjournal.com/?p=1736. 
37 Ghana and the WTO, World Trade Organization 
https://www.wto.org/english/thewto_e/countries_e/ghana_e.htm. 
38 General Agreement on Tariffs and Trade (1948).  
39 General Agreement on Trade in Service (1995).  

https://www.africataxjournal.com/?p=1736
https://www.africataxjournal.com/?p=1736
https://www.wto.org/english/thewto_e/countries_e/ghana_e.htm
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could approach the WTO to evoke the MFN clause where a resident of that nation is discriminated 

against as a result of a DTA that Ghana has in place with another country.   

 

Withholding taxes in Ghana and Double Taxation Agreements (“DTA’s”)40 

 

The following withholding taxes apply in Ghana in respect of resident and non-resident persons:  

Income WITHHOLDING 

TAX RATE (%) 

FINAL 

TAX 

Resident persons:     

Interest (excluding individuals and resident financial institutions) 8 No 

Dividend 8 Yes 

Rent (on residential properties as investment income) 8 Yes 

Rent (on commercial properties as investment income) 15 Yes 

Royalties and natural resource payments 15 No 

Fees to lecturers, invigilators, examiners, part-time teachers, and 

endorsement fees 

10 Yes 

Commissions to insurance agents and sales persons 10 No 

Fees, emoluments, and other benefits to a resident director, 

manager, or board member of a body of persons 

20 No 

Commissions to lotto agents 10 No 

Supply of goods exceeding GHS 2,000 3 No 

Supply of works exceeding GHS 2,000 5 No 

Supply of services exceeding GHS 2,000 (payments to persons 

other than individuals) 

7.5 No 

Payment to individuals for provision of services 7.5 No 

Payment to petroleum subcontractors 7.5 No 

Payment for unprocessed precious minerals 3 No 

                                                 
40 Ghana Corporate Withholding Taxes, PWC http://taxsummaries.pwc.com/ID/Ghana-Corporate-
Withholding-taxes 

http://taxsummaries.pwc.com/ID/Ghana-Corporate-Withholding-taxes
http://taxsummaries.pwc.com/ID/Ghana-Corporate-Withholding-taxes
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Non-resident persons:     

Dividend 8 Yes 

Royalties, natural resources payments, and rents 15 Yes 

Management, consulting, and technical service fees, and 

endorsement fees 

20 Yes 

Repatriated branch after tax profits 8 Yes 

Interest income 8 Yes 

Short-term insurance premium 5 Yes 

Income from telecommunication, shipping, and air transport 15 Yes 

Payment to petroleum subcontractors 15 Yes 

 

DTAs signed by Ghana have the purpose of providing taxpayers with relief from double taxation on 

income arising in Ghana.  

 

Ghana has DTAs with the countries as set out in the table below. The table also provide details in 

respect of the effect on the tax rates applied between Ghana and the other countries as a result of 

the DTAs: 

Recipient 

Country 

Dividends41 

(%) 

Interest 

(%) 

Royalties 

(%) 

Technical or 

management 

service fees 

(%) 

In force/ Ratified 

but not in force/ 

Still to be ratified. 

Belgium 5/15 10 10 10 In force. 

Czech Republic  6/6 10 8 8 In force. From 1 

January 2019. 

Denmark 5/15 8 8 8 In force. 

France 7.5/15 10 10 10 In force. 

Germany 5/15 10 8 8 In force. 

                                                 
41 The lower rate applies where the recipient holds at least 10% of the shares. The higher rate applies in any 
other case. 
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Ireland  7 7 8 10 Still to be ratified. 

Italy 5/15 10 10 10 In force. 

Mauritius  7 7 8 10 In force. 

Morocco  5/10 10 10 10 In force. From 1 

January 2019. 

Netherlands 5/10 8 8 8 In force. 

Singapore  7/7 7 7 10 Ratified but not in 

force. 

South Africa 5/15 5/1042 10 10 In force. 

Switzerland 5/15 10 8 8 In force. 

United Kingdom 7.5/15 12.5 12.5 10 In force. 

 

The government of Ghana is also pursuing DTAs with various other countries, including Nigeria, 

Qatar, Sweden, Syria, the United Arab Emirates, and the United States. 

 

Where an adjustment is made by the GRA in respect of a taxpayer that is resident in a country 

with which Ghana has no DTA, and where the standard applied by the GRA in respect of these 

entities differ to the standard applied to entities resident in a country with which Ghana has a 

DTA, the discrepancy could be attacked in various ways. The discrepancy can be challenged on a 

Constitutional basis (considering the principles of fairness and reasonability as provided for in 

Ghana’s Constitution and as discussed earlier), in terms of the provisions of a BIT (subject to the 

condition that a BIT have to exist between Ghana and the country in which the challenging 

taxpayer is resident) or in terms of a WTO claim (as mentioned above). As mentioned earlier, the 

GATT43 and the GATS44 require member states to apply the MFN clause to those nations with 

which it has no DTA. It should however be noted that the challenging taxpayer itself will not be 

able to bring a BIT challenge or a WTO challenge itself as only the governments of those nations 

with which Ghana has a BIT or the governments which are member states of the WTO can evoke a 

                                                 
42 5% for non-resident banks. 10% in any other case. 
43 General Agreement on Tariffs and Trade (1948).  
44 General Agreement on Trade in Service (1995).  
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challenge in these circumstances. It follows that an aggrieved taxpayer will have to approach its 

government to request it to challenge the government of Ghana in the cases discussed above.45   

 

It should also be noted that where the provisions of a DTA clash with the provisions of Ghana’s 

local legislation, the provisions of the DTA will have precedence based on the fact that Ghana is a 

signatory to the Vienna Convention on the Law of Treaties46. Although Ghana has not ratified the 

Vienna Convention on the Law of Treaties the fact that it is a signatory to the Convention will 

oblige it to adhere to the provisions as provided for in the DTAs entered into by it.  

 

Bilateral Investment Treaties (“BIT’s”)47 

 

A BIT, as referred to above, is an agreement between two countries that establishes the terms and 

conditions for foreign investment in the countries that are parties to the BIT. The BITs that Ghana 

has in place (whether in force or only signed) or had in place (such as in the case of India) is set out 

in the table below:  

                                                 
45 Prof. Dr. Daniel Erasmus, TP Course Lectures 1 – 3: Legal Background to TP, International Institute for Tax 
& Finance.   
46 Vienna Convention on the Law of Treaties (1969). 
http://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf. 
47 Ghana Bilateral Investment Treaties, Investment Policy Hub 
https://investmentpolicyhubold.unctad.org/IIA/CountryBits/79#iiaInnerMenu 

Partners Status Date of Signature Date of Entry Into Force 

Barbados Signed (not in force) 22/04/2008  

Benin Signed (not in force) 18/05/2001  

Botswana Signed (not in force) 04/07/2003  

Bulgaria Signed (not in force) 20/10/1989  

Burkina Faso In force 18/05/2001 18/08/2003 

China In force 12/10/1989 22/11/1990 

Côte d'Ivoire Signed (not in force) 04/11/1997  

Cuba Signed (not in force) 02/11/1999  

Denmark In force 13/01/1992 06/01/1995 

https://en.wikipedia.org/wiki/Vienna_Convention_on_the_Law_of_Treaties
https://en.wikipedia.org/wiki/Vienna_Convention_on_the_Law_of_Treaties
http://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
https://investmentpolicyhubold.unctad.org/IIA/CountryBits/79#iiaInnerMenu
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/3799
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/567
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/637
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/675
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/728
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/906
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1059
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1120
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1254
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Mutual Administrative Assistance in Tax Matters48 

 

Ghana was the second country from Africa to sign the Convention on Mutual Administrative 

Assistance in Tax Matters49. The Convention is a multilateral agreement developed jointly by the 

Council of Europe and the OECD and is regarded as the most comprehensive multilateral 

                                                 
48 Ghana Signs Tax Cooperation Agreement OECD http://www.oecd.org/tax/exchange-of-tax-
information/taxghanasignstaxcooperationagreement.htm 
 
49 The Multilateral Convention on Mutual Administrative Assistance in Tax Matters, as amended by the 2010 
Protocol, OECD and Council of Europe (2010).  
 

Egypt Signed (not in force) 11/03/1998  

France  Signed (not in force) 26/03/1999  

Germany In force 24/02/1995 23/11/1998 

Guinea Signed (not in force) 18/05/2001  

India Terminated 05/08/2002  

Italy Signed (not in force) 25/06/1998  

Malaysia In force 08/11/1996 18/04/1997 

Mauritania Signed (not in force) 18/05/2001  

Mauritius Signed (not in force) 18/05/2001  

Netherlands In force 31/03/1989 01/07/1991 

Romania Signed (not in force) 14/09/1989  

Serbia In force 25/04/2000 07/07/2000 

South Africa Signed (not in force) 09/07/1998  

Spain Signed (not in force) 06/10/2006  

Switzerland In force 08/10/1991 16/06/1993 

Turkey Signed (not in force) 01/03/2016  

United Kingdom In force 22/03/1989 25/10/1991 

Zambia Signed (not in force) 18/05/2001  

Zimbabwe Signed (not in force) 30/06/2003  

http://www.oecd.org/ctp/exchange-of-tax-information/convention-on-mutual-administrative-assistance-in-tax-matters.htm
http://www.oecd.org/ctp/exchange-of-tax-information/convention-on-mutual-administrative-assistance-in-tax-matters.htm
http://www.oecd.org/ctp/exchange-of-tax-information/convention-on-mutual-administrative-assistance-in-tax-matters.htm
http://www.oecd.org/tax/exchange-of-tax-information/taxghanasignstaxcooperationagreement.htm
http://www.oecd.org/tax/exchange-of-tax-information/taxghanasignstaxcooperationagreement.htm
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1348
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1554
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1678
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1784
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1785
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1786
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1787
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1788
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1789
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1790
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1791
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1792
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1793
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1794
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1795
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/3696
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1796
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1797
https://investmentpolicyhubold.unctad.org/IIA/country/79/treaty/1798
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instrument available for tax co-operation and exchange of information. The signing of this 

Convention by Ghana reinforced Ghana’s commitment to tackle profit shifting and will assist both 

Ghana and other signatories in cases where the cross-border transactions of related party entities 

are scrutinised.   

 

E. Conclusion  

 

It follows from the summary of the TP landscape in Ghana, as set out in this document, that the 

Government of Ghana has taken active steps to put in place a robust TP regime, which is 

supported by detailed TP Regulations and Practice Notes. It is also clear that the application of 

Ghana’s TP regime have the potential to effectively combat the shifting of profits, where such 

profits are realised by MNEs in Ghana and moved to other more favourable tax jurisdictions by 

way of transactions between related parties which cannot be justified as being at arm’s length. It 

would seem like the enforcement of TP in Ghana has only begun and it is clear from Ghana’s first 

TP court case that the GRA is taking an aggressive approach to ensure that MNEs doing business in 

Ghana do not contribute to the erosion of the Ghanaian tax base.    

  


