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1. Introduction
This paper considers the question of whether and, if so, under what circumstances the concepts of
"acquiescence" and "estoppel" can operate to the effect that the states parties to a tax treaty are bound under
international law to interpret and apply the treaty's provisions that are based on the OECD Model Tax
Convention in accordance with the Commentaries thereon. [72] For this purpose, a distinction is made between
(i) treaties between OECD Member countries; [73] (ii) treaties between OECD Member countries and non-
member countries; and (iii) treaties between non-member countries. In addition, a distinction is made between
the Commentaries existing at the time of the conclusion of the treaty, and later changes or additions to the
Commentaries.

The questions of whether taxpayers are bound by the Commentaries or whether their legitimate expectations, if
any, that the tax administration would indeed follow the Commentaries are protected, are not addressed in this
paper. The answer to these questions depends on the contracting states' constitutional arrangements and
administrative laws and practices, and may, therefore, vary from country to country. Moreover, the general
principles of Community law may also be of relevance in this respect, in particular the principles of legal
certainty and legitimate expectations.

2. Interpretation of tax treaties in accordance with the OECD Commentaries: a case
for the application of "acquiescence" and "estoppel"?

2.1. Commentaries as such are not binding under international law
To begin with, it must be assumed that neither the OECD Model Tax Convention nor the Commentaries
thereon are, as such, legally binding instruments. Although the OECD Council has, in a series of
Recommendations adopted pursuant to Art 5(b) of the 1960 Convention on the OECD, recommended that
Member countries should conform to the Model Tax Convention, as interpreted by the Commentaries thereon,
when concluding new or revising existing treaties, such recommendations are not intended to be legally
binding, for otherwise the Council would have taken a decision to that effect in accordance with Art 5(a), which
is binding on the Member countries.

If the states parties to a tax treaty would, however, in connection with the conclusion of the treaty, agree in
writing that the treaty's provisions that are based on the OECD Model Tax Convention must be interpreted and
applied in accordance with the Commentaries thereon, they are bound under international law to apply the
Commentaries, not because the Commentaries as such have risen to the level of binding instrument, but
because they have so agreed. Indeed, according to Art 31 (2)(a) of the 1969 Vienna Convention on the Law of
Treaties ("VCLT" or "Vienna Convention"), the "context" in which the terms of the treaty shall be given their
"ordinary meaning" comprises such an agreement relating to the treaty and made in connection with its
conclusion which, according to Art 26 VCLT, is binding upon the parties to it and must be performed by them in
good faith. [74]
It is submitted that the same is true for tacit agreements to follow the Commentaries for the purpose of the
interpretation and application of the treaty, made in connection with its conclusion. Such agreements are
equally binding under international law, and also come within the scope of Art. 31(2)(a) VCLT. [75]

2.2. The international law concept of acquiescence
In international law the silence or inaction of a state must in certain circumstances be interpreted as consent
This is the essence of the concept of acquiescence. According to the International Court of Justice in the Gulf of
Maine case, "acquiescence is equivalent to tacit recognition manifested by unilateral conduct which the other
party may interpret as consent" [76] However, as appears from its judgement in the Temple ofPreah Vihear
case, the silence or inaction of a state may be interpreted as consent only if the circumstances were such as
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