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IN THE HIGH COURT OF SOUTH AFRICA
(EASTERN CAPE LOCAL DIVISION, PORT ELIZABETH)

CASE NO.:   
In the matter between:

	xxx
	Applicant


and

	THE COMMISSIONER FOR THE 
SOUTH AFRICAN REVENUE SERVICE
	Respondent


___________________________________________________________________

AFFIDAVIT
___________________________________________________________________

I, the undersigned,

xxx
do hereby make oath and state that:



1. I am an adult male and the Applicant and I presently residing at xxx, Port Elizabeth.  
2. The facts herein contained are within my personal knowledge, unless otherwise stated, and are both true and correct. Submissions of a legal nature are made on the advice of my legal representatives.



3. The Respondent is the Commissioner for the South African Revenue Services (“the Commissioner”), the official duly appointed to administer the Income Tax Act, No. 58 of 1962 (“the ITA”) and the Tax Administration Act, 28 of 2011 (“the TAA”) with its principal place of business at 299 Bronkhorst Street, Nieuw Muckleneuk, Pretoria, Gauteng.



PURPOSE


4. This is an application in terms of which I seek a declaratory order to the effect that in terms of Section 136(1) of the TAA, the Commissioner has abandoned its right of appeal against the decision of the Tax Court (Port Elizabeth) (“the Tax Court”) under case number IT13726 dated 8 February 2018 (“the decision”).
NOTICE OF PROCEEDINGS

5. I am advised that in terms of section 11(3) of the TAA no legal proceedings may be instituted in the High Court against the Commissioner unless I, as the applicant, have given the Commissioner written notice of at least one week of my intention to institute the legal proceedings. I attach hereto marked “xxx1” a copy of such notification which was sent to the Commissioner on 11 April 2018.
BACKGROUND


6. In my income tax return for the tax period ending 2012, I claimed for the deduction of certain farming expenses in terms of Section 12(1) of the ITA and I furthermore contended that a payment that I had received from my erstwhile employer, xxx, constituted a retrenchment benefit and that I should accordingly be taxed on the appropriate tax tables as contemplated in Section 11(a) read with Section 23(g) of the ITA should apply.
7. The Commissioner disallowed both these claims.



8. On 24 and 26 April 2013 I filed a letter of objection and a notice of objection to the assessments and on 7 October 2013 and 27 November 2014 I filed an appeal against the assessments or rulings of the Commissioner to the Tax Court, Port Elizabeth.

9. On 11 August 2015 the Commissioner served and filed its Statement of Grounds of Assessment as required by Rule 31 of the Tax Court Rules.  

10. On perusing the Statement of Grounds, I came to learn that the Commissioner had conducted an audit on me during January 2013 resulting in additional assessments being issued on 31 January 2013.  The audit was conducted without my knowledge and the Commissioner failed to comply with Section 42 of the TAA in that, inter alia, he failed to provide me with progress reports throughout the audit and failed to provide me with a letter of findings thereby denying me the opportunity to make written representations as to his findings in accordance with the provisions of section 42 of the TAA. 
11. I took issue with this in my Statement of Grounds of Appeal filed on 24 November 2015 in terms of Rule 32 of the Tax Court Rules by raising a point in limine to the effect that the Commissioner’s failure to comply with Section 42 of the TAA was unlawful and any assessments issued pursuant to the unlawful conduct by the Commissioner in failing to adhere to the provisions of section 42 stood to be set aside.

12. Subsequent thereto, my legal representatives concluded an agreement with the Commissioner’s legal representatives that at the hearing of the matter the Tax Court would only be required to determine:


12.1. as a point in limine, whether the audit conducted prior to the additional assessment was valid, and whether the subsequent additional assessment was valid in light of the non-compliance with the provisions of section 42;  and



12.2. whether the lump sum payment which I received at the termination of my employment constituted a “severance benefit” as defined in the ITA.  

13. It was common cause between the parties that if I was successful on the point in limine, that the matter would be disposed of on that basis alone.



14. The hearing of the matter took place in the Tax Court on [insert date] and was presided over by the president of the Tax Court, the Honourable Madam Justice Revelas, assisted by two assessors, namely Mr A Bage and Mr K Helm.

15. The Honourable Madam Justice Revelas handed down her judgment and Order on 12 February 2018 and found that the Commissioner had failed to comply with Sections 40 and 42 of the TAA and that the Commissioner’s decision to raise an additional assessment was unlawful. In terms of the Order handed down:



15.1. my appeal was upheld; 



15.2. the Commissioner’s entire 2012 additional assessment was set aside;

15.3. the interest calculated in respect of the assessment was remitted;  and


15.4. the Commissioner was ordered to pay my costs of the appeal.



16. A copy of the judgment is attached hereto, marked “xxx2”.



17. On 12 March 2018 the Commissioner proceeded to file a notice purporting to be a notice of intention to appeal in terms of Section 134 of the TAA (“the Notice”).  For reasons set out below, I respectfully submit that the Notice fails to comply with the peremptory provisions of Section 134(2) of the TAA and that it is thus void.

18. Section 136(1)(a) of the TAA provides as follows:

“A person entitled to appeal against a decision of the tax court, who has not lodged a notice of intention to appeal within the time and in the manner required by section 134, abandons, subject to any right of cross appeal, the right to appeal against the decision.”
 (my underlining)

19. Given that the Notice is void and that the time period within which a valid notice should have been lodged expired 21 business days after the parties were notified of the decision by the Registrar (i.e. on or before 13 March 2018), I respectfully submit that the Commissioner has abandoned his right to appeal the decision. 
SECTION 134 OF THE TAA

20. Section 134(2) of the TAA sets out the manner in which a notice of intention  to appeal must be lodged and provides as follows:


“A notice of intention to appeal must state –

(a)
in which division of the High Court the appellant wishes the appeal to be heard;

(b)
whether the whole or only part of the judgment is to be appealed against (if in part only, which part), and the grounds of the intended appeal, indicating the findings of fact or rulings of law to be appealed against;  and

(c)
whether the appellant requires a transcript of the evidence given at the Tax Court’s hearing of the case in order to prepare the record on appeal.”



21. As is apparent from what is set out above, it is peremptory for a notice of intention to appeal to state, inter alia:



21.1. whether it is the whole or only part of the judgment that is to be appealed against;  and



21.2. the grounds of the intended appeal, indicating the findings of fact or rulings of law to be appealed against.
22. I attach hereto, marked “xxx3”, a copy of the Notice.


23. Having regard to the Notice, it is evident that it does not comply with Section 134(2)(b) of the TAA in that:



23.1. it fails to indicate whether it is the whole or only part of the judgment that is to be appealed against;  



23.2. the alleged finding of the Court as set out at paragraph 1.1 of the Notice is factually incorrect. As is evident from the attached judgment, the Tax Court did not find there to be defects present in the additional assessment but rather that the Commissioner had failed to comply with Section 42 of the TAA, that this offended both the Constitution and the principle of legality and that the Commissioner’s decision to conduct an audit and additional assessment without notice to me was constitutionally unsound. It was on this basis that the Court found the additional assessment to be invalid. It was not because of some defect in the additional assessment itself.
23.3. Insofar as paragraph 1.2 of the Notice is concerned, it was common cause that if I succeeded on the point in limine, then the matter would be disposed of on that basis alone (See paragraph 17 of the judgment). Accordingly, the Court’s findings in respect of whether or not the lump sum payment constituted a “severance benefit” as defined in the ITA, was irrelevant and obiter. Paragraph 1.2 of the Notice deals with obiter and/or the Court’s reasoning in respect of the letter in question but the finding does not have any effect on the substantive order ultimately made by the Tax Court. I am advised and accept that this is not appealable.

23.4. Paragraph 2.1 of the Notice contends that the Court failed to take cognisance of Section 254(2) of the TAA. Section 254(2) of the TAA is linked to paragraph 1.1 of the Notice and is incorrectly premised on a finding of fact which the Court did not make.  
23.5. Section 254(2) of the TAA would only find application if the Court had found the additional assessment notice itself to be defective which is not a finding which the Court made.  I reiterate that the Court found that the peremptory procedures provided for in Section 42 of the TAA had been flouted and for that reason the audit and subsequent  assessment was deemed to be invalid.

23.6. Finally, in paragraph 2.2 of the Notice, the Commissioner contends that he was deprived of an opportunity to respond to issues raised, particularly the circumstances surrounding my resignation and the nature of the lump sum paid to me.  As indicated above, the findings of the Tax Court in respect of the lump sum payment are irrelevant as the point in limine was upheld.



24. Having regard to the above, it is patently clear that the Notice does not comply with the peremptory provisions of Section 134(2)(b) of the TAA, that it should be regarded as void and that the Commissioner has thus, by virtue of Section 136(1) of the TAA, abandoned his right of appeal against the decision.
CONCLUSION


25. Under the circumstances, I pray for an Order in terms of the Notice of Motion to which this affidavit is attached.



______________________________

 xxx
Thus signed and sworn to before me at …………………………….. on this ….. day of APRIL 2018, by the deponent who has acknowledged that he knows and understands the contents of this affidavit, that it is true and correct; and after I had administered the oath to him in accordance with the requirements of Regulation R2477 dated November 1984, as amended.   

___________________________________                                                                       
COMMISSIONER OF OATHS
