
French Case Law on Commissionnaire and Permanent Establishment  

Supreme Court decision 31 March 2010, Zimmer Limited Company  

(CE 31 mars 2010 n° 304715, 308525, 10e et 9e s.-s., Sté Zimmer limited)  

 

On 31 March 2010, in the French Supreme Tax Court (“Conseil d’Etat”) the court ruled 

that a French commissionaire does NOT constitute a permanent establishment of its 

foreign UK principal overturning the previous French Administrative Court of Appeals 

decision of 2 February 2007 (CAA Paris 2-2-2007 n° 05-2361). 

 

The Case  

Zimmer Limited ("Zimmer Ltd"), a UK company orthopedics specialist, sold its products 

in France through its affiliated company "Zimmer SAS" under a buy/sell arrangement. In 

1995, the French entity was converted into a commissionaire (acting in its own name on 

behalf of an undisclosed principal Zimmer Ltd).  

Following a tax audit covering the years 1994-1996, the French Tax Authorities (“FTA”) 

claimed that Zimmer Ltd had a "fixed place of business" in France (under Article 4.1 of 

the France-UK tax treaty dated 22 May 1968), and also that while acting as a 

commissionaire, Zimmer SAS was a dependant agent with the power to bind Zimmer Ltd 

in commercial transactions pertaining to the latter's own activities (under Article 4.4 of 

the France-UK tax treaty). Consequently, Zimmer Ltd was deemed liable for corporate 

income tax in France, plus a 40% penalty for failing to file a tax return.  

 

French Court of Appeals decision of 2 February 2007  

The Court of Appeals held that Zimmer SAS was a permanent establishment of its UK 

principal.  

The Court's position was based on: the fact that "Zimmer SAS had the ability to bind 

Zimmer Ltd in commercial transactions pertaining to Zimmer Ltd's own activity". This 

Court's statement was based on the analysis of the terms and provisions of the 



commissionaire agreement in force between the UK and the French company : under this 

agreement, the commissionaire "could accept orders from customers, display quotes and 

documents in the context of tender offers, conclude sales contracts on behalf of Zimmer 

Ltd without the prior approval of the latter" and could also "enter into price negotiations, 

grant discounts or payment terms to current or new customers without specific prior 

approval from Zimmer Ltd".  

In addition, the Court added: “the fact that Zimmer SAS, given its commissionaire status, 

acted in its own name and could not actually conclude contracts in the name of the 

principal, is irrelevant, considering its ability to bind its UK principal in commercial 

transactions pertaining to Zimmer Ltd's own activity".  



Zimmer SAS could also not be deemed to be acting as an independent agent under 

Articles 4.4 and 4.5 of the France-UK tax treaty, because it acted under the control and 

instructions of Zimmer Ltd with respect to sales terms, promotion projects and the 

development of new brochures. The principal was assuming the risks of the business and 

Zimmer SAS was acting exclusively for Zimmer Ltd.  



According to Laurence Delorme, a transfer-pricing consultant in France, the Court's 

decision was commented on by practitioners who raised a number of questions on the 

reasoning applied by the Court of Appeals:  

 



 

Firstly, the Court of Appeals based its position on an extensive analysis of the OECD 

commentaries on Article 5, according to which an enterprise, other than an independent 

agent, is considered as a permanent establishment if that enterprise has the power to bind 

the foreign company in France, on a regular basis, which allows it to conclude contracts 

in the name of the foreign company. In the case of a commissionaire arrangement, the 

commissionaire concludes contracts in its own name. The key question is therefore to 

determine whether the commissionaire contractually binds – legally - its principal vis-à-

vis its clients. In order to answer this question, a thorough analysis of the legal effects of 

the commissionaire arrangement would have been necessary. Such legal analysis was 

totally ignored by the Administrative Court of Appeal.  

 

Secondly, the decision discriminated between commissionaires acting on behalf of 

foreign principals and those acting on behalf of French principals, the latter not being 

exposed to such a risk of being qualified as permanent establishment of their principal 

and taxed accordingly.  

 

Thirdly, the decision did not provide answers with respect to the amount of profits to be 

allocated to the permanent establishment, nor to the resulting double taxation issue. A 

multinational group runs the risk of being taxed twice for the same taxable results: once 

in the country of the principal, and once more in the country of the affiliated 

commissionaire. Such double taxation should normally be eliminated under mutual 

agreement procedures, provided the taxpayer files the claim in due time, but this can be a 

time consuming process and agreement is not certain.  

 

The French Supreme Court Decision addresses the first and second issues. 

 

  

French Supreme Court Decision of 31 March 2010  



The Supreme Court opted for an analysis based strictly on legal considerations, starting 

with French Commercial Law as applicable to the status of a commissionaire (old article 

94 and new article L 132-1), and concluding that, in principle, a sales contract concluded 

by a commissionaire (in its own name but on behalf of the principal) does not bind the 

principal vis-à-vis the commissionaire’s client. However, the Court also admits the 

possibility for the tax authorities to re-qualify the commissionaire agreement in cases it 

would appear that the commissionaire legally binds its principal.  

According to the Supreme Court, “agreements concluded by the commissionaire, even 

though they are concluded for the account of its principal, do not directly bind the latter 

vis-à-vis the commissionaire’s clients; it follows that a commissionaire cannot, in 

principle, be deemed to constitute a permanent establishment of its principal, solely as a 

result of selling the principal’s products or services by signing contracts in its own name, 

under application of the commissionaire agreement.”  

 

Through this confirmation of the legal status of a commissionaire and of its relationship 

with its clients, the French Supreme Tax Court adopts a position which is fully consistent 

with prevailing doctrine and court cases, whereby the commissionaire is solely liable vis-

à-vis its client to the full execution of the contract, and the principal is not bound by the 

commissionaire’s actions.  

 

The Court rejects a purely factual analysis of the condition regarding the “authority to 

bind”, which can only result from the applicable law, and therefore cannot result from a 

broad analysis including solely or primarily factual considerations. The ability to bind “in 

fact” is not recognized under civil law. Facts can however be taken into consideration 

when analyzing the “economic dependence” of the commissionaire (which was not 

disputed in this case).  

 



 

The Supreme Court also introduces a reference to “substance over form” in its analysis. It 

states that the commissionaire does not legally bind its principal and cannot, in principle, 

be deemed to constitute a permanent establishment of the latter “unless it results, either 

from the terms of the commissionaire agreement itself, or from any other finding 

resulting from the investigation, that despite the qualification as commission agreement 

given by the parties to the agreement, the principal is personally bound by the contracts 

signed with third-parties by the commissionaire, which in such a case must be regarded 

as its representative and constitute a permanent establishment”.  

 

The risk of a requalification of the commissionaire agreement still exists, where the 

substance over form doctrine is successfully applied. Commentators are of the view that 

this will be difficult to invoke by the tax authorities.  

 

For the judgment in French, go to:.  

http://www.legifrance.gouv.fr/affichJuriAdmin.do?oldAction=rechExpJuriAdmin&idTex

te=CETATEXT000022057617&fastReqId=1681614043&fastPos=1 


