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1. DEFINITIONS AND ACRONYMS
FD
Financial Director
The Tax 

The Tax Authority representative appointed as the contact point 
Authority 

with Tax Authorities throughout the {TRM} process.
representative
Tax Risk
Tax risk refers to those areas in business that give rise to potential financial loss when tax principles are applied to them.

Tax risk is, for the purpose of this policy, divided into two categories:

External tax risk
External tax risk, that occurs through on-going legislative and regulatory changes and new case law, giving rise to changes in application and interpretation of tax laws.

Internal tax risk
Internal tax risk that can be classified as follows:
· Transactional tax risk

· Operational tax risk

· Compliance tax risk

· Financial accounting tax risk

· Management tax risk

· Reputational tax risk

Tax Team
The tax team is accountable for the planning, implementation and execution of the {TRM} process. The role and function of the tax team is to:

1. Determine the {TRM} strategy;

2. Identify areas of tax risk;

3. Implement measures to address both “on-the-radar screen” and “off-the-radar-screen” issues;

4. Promote communication of tax risk matters; 

5. Regularly report to Senior Management through the FD; and

6. Ensure attorney and client privilege on all issues raised by the tax team;

7. Ensure conference call input from the X Project Team.
{TRM}
{TRM} refers to the tax risk management strategy as detailed in paragraph five.
2. INTRODUCTION 
Taxpayers tend to be reactive to tax problems and tax risks. This will invariably translate into additional tax exposure through the imposition of penalties and interest and lead to poor relationships with the Tax Authority. One needs to take control of one’s tax environment by being proactive with {TRM}. The aim of the {TRM} process is to eliminate the tax risks before they become disputes, obtaining resolution through the Tax Authority representative, sign-off and/or moving towards a soft outcomes solution to any {TRM} issues. Thereafter the taxpayer can focus on developing an on-going tax planning process whilst keeping tax exposures under control in a proactive manner.

3. 
OBJECTIVE

This policy outlines the general procedures to be followed in order to implement a successful {TRM} with the objective of managing and/or minimizing tax exposure.

To date there has been limited guidance available for tax audit preparation and tax audit management. This document forms part of Project X; the object of which is to create a common European wide approach to tax audit preparation and management. It is based upon best practice and lessons which have been learnt (sometimes the hard way) across the European region. 

Tax risk management (“TRM “) requires a strategy and policy towards the following areas:
· Tax compliance processes and controls;
· Tax reporting;
· Group tax policies (for instance, residency); and
· Appropriate people to manage and prepare all of the above.

In preparing for TRM: tax audits the following steps are important:
· Solid tax compliance as a starting base:

· Maintain summaries of the tax compliance position to report with ease at any time;

· Regular engagement and communication; 

· Sufficient education on new and changing tax legislation and supporting legal areas;
· Accurate and timely tax reporting and tax provisions are maintained when necessary;

· Maintain library of relevant legislation in English and local language.
· An annual tax review;
· Compilation of a risk register of tax risks (Annexure 1);
· Ongoing Tax Risk Management communication;
· Tax audit preparation and protocol.

4.
SCOPE AND APPLICABILITY
It is the responsibility of each entity to identify all the direct/indirect taxes that impact on the business in the regions that it operates in, for inclusion in the {TRM} process. Annexure A illustrates the taxes relevant to Romania.
5.
PROCEDURE
​​​​​​​​​​​​​​​​​​​​​______________________________________________________________________
Appointment of a tax team

The {TRM} process must be driven by the tax team, being the participants who will execute the procedures described below.  The tax team usually comprises:
· A representative from finance (e.g. the FD);
· A representative responsible for handling the entity’s tax affairs (e.g. the tax manager or financial manager);

· A representative from each operating unit, but specifically the marketing and sales & distribution departments (as determined by the above representatives as may be deemed necessary from time to time);

· The internal legal advisor (when required);

· A representative from internal audit (when required);

· An attorney from the X Project Team to ensure attorney and client privilege;

· A representative from the accounting tax advisors and other outside tax advisors;
· A translator (who is not required to attend meetings but is available to do any translation to or from English);
· Conference call attendance by the X Project Team.
The legal representative from the X Project Team must be involved from inception to ensure attorney and client privilege on all information provided to the tax team. The outside accounting and tax advisors only need only get involved once all the initial problem areas have been identified. They will make recommendations which may need to be communicated to the audit committee, and ultimately the Board of Directors.

______________________________________________________________________
Tax team meetings

Regular tax team meetings must be convened to:
· Plan and set the specific tax risk objectives.

· Plan the factual gathering process.

· Plan the analytical and solutions process.

· Determine the closure date for each issue.

· Set the parameters for future maintenance processes;

· Determine what translations are to be done on relevant facts and laws.

______________________________________________________________________
Identification of risks

All known tax issues should be listed and divided into two categories:
· On-the-radar screen issues; and

· Off-the-radar screen issues.

On-the-radar screen means a collection of all current tax issues and queries outstanding with the Tax Authority and known to the Tax Authority.  These might include outstanding tax returns, outstanding or current queries or audits with the Tax Authority.

Off-the-radar screen means all historical tax risks determined after analyzing transactional, operational, compliance, financial accounting, management and reputational areas of tax risk which have not yet been identified by Tax Authority.

The list of off-the-radar screen tax issues should be used for internal purposes only during the risk identification phase and should only be disclosed to the Tax Authority at the relevant time and forum following the tax team’s recommendation.
The list of tax issues should be placed into a tax risk matrix with a time chart – see Annexure 1.

As to the Time Chart:

· all the risk items are classified numerically, reflecting twenty two items;

· the risk items are identified into six categories of urgency, being “immediate” (red), “urgent” (orange), “medium” (yellow), “long term” (blue), “long term ii” (green) and “continuous” (purple);

· the risk item categories relevant to the colour accreditation are:

· immediate – 14 days;

· urgent – 21 days;

· medium – 45 days;

· long term – 60 days;

· long term ii – 120 days;

· continuous – indefinite.

On the horizontal plane, the risk items extend on a weekly basis into the future.

The Tax Department has embraced this approach and committed themselves to follow this implementation in the forthcoming period working towards an imminent tax audit.

The Risk Matrix identifies:

· the tax risk category;

· the tax risk description;

· descriptive issue details;

· the notes of the Tax Department relevant to the issue;

· the issue commencement date;

· the contract date;

· key management actions which are planned regarding the risk items;

· the risk rating of the items;

· the reasons for classifying the items into a specific risk;

· what challenges are expected in the resolving of the risk items;

· which resources are required to resolve the risk items;

· the person taking responsibility for the risk items;

· the risk effect, whether low, medium or high (remote, possible, probable);

· the progress made in resolving the risk items;

· the value of the risk item on a worse case ANAF audit, including tax fines and interest;

· the risk item’s outcome;

· the risk items’ status.

The total value of the tax risk exposures should also be totaled and compared to the tax provision provided for.

Under no circumstances should disclosure of identified off-the-radar screen tax issues be made to the Tax Authority without having presented them to the tax team for direction and approval by the audit committee.
______________________________________________________________________
CHECK LIST for classification of identified risks

Identified risks should be classified as:
· Transactional:

· Mergers, acquisitions and disposals

· Financing transactions

· Tax driven cross border transactions eg. Transfer pricing
· Internal reorganizations

· Share options
· Operational:

· New business ventures

· New operating models

· Operating in new locations

· New operating structures (eg joint ventures)

· Impact of technological developments (e-commerce)

· Promotions

· Lack of communication
· Compliance:

· Lack of proper management

· Weak accounting records or control

· Data integrity issues

· Insufficient resources

· System changes

· Legislative changes

· Tax Authority investigations
· Financial accounting:

· Changes in legislation

· Changes in accounting systems

· Changes in accounting policies and GAAP

· Accounting provisions
· Management

· Changes in personnel (both in tax and in the business)

· Experienced tax people leaving having information residing in their heads that is not documented

· New and inexperienced resources
· Reputational

· Tax Authority investigation

· Press comment

· Court hearings and legal action

· Political developments

______________________________________________________________________
Gathering facts and law
· Obtain copies in English of all relevant tax laws, the Constitution, the taxpayer bill of rights, any administrative procedure laws, tax procedural laws, accounting laws, and the legal position on the onus of proof.

· Obtain all the relevant facts/information surrounding both on-the-radar screen and off-the-radar screen issues.

· Obtain all documentation pertaining to the issue (whether it is believed to be relevant or not) which may include agreements (draft and final), memoranda, minutes of meetings, resolutions, opinions and correspondence (verbal and written).

· Identify and interview key role players who were instrumental at the time of negotiation, conclusion and implementation.  Make sure their statements are reduced to writing.  This will be crucial if the relevant documentation cannot be located for whatever reason.  It will also assist in recording facts which a person may forget as time goes on.  In addition, it serves as an invaluable record in the event that employee retires, resigns, immigrates or dies.

· If third parties were/are involved, they should be approached and copies must be obtained of all the documentation/information in their possession.

· Once all the information/documentation has been procured, it should be filed carefully in chronological order and given to the legal team for careful review.

· The Project Team will ensure everything is protected by attorney and client privilege and they will be able to discern what information/documentation is ir/relevant and in/admissible.

______________________________________________________________________
Planning the analytical and solutions process
· Once all the facts are collated, the tax team must review everything and determine whether there is a potential risk.

· If there is a risk, the relevant expert/technical advisor must be appointed to handle the matter by scrutinizing the facts, understanding where the exposure lies and then recommending the way forward to manage and resolve the tax risk.

· Where applicable, an opinion should be obtained as it will provide guidance on the correctness of the current tax treatment and will demonstrate good faith and the absence of the intention to evade or postpone the payment of tax.

· The tax team must advise the audit committee on the most appropriate course of action subsequent to quantification of the identified risks.

______________________________________________________________________

Quantification of identified tax risks
· Set the tax risk out in the Tax Risk Matrix (Annexure 1), and rate the risk as being low, medium or high depending on the prospects of success in resolving the matter.

· Divide the entire tax risk into the capital, interest and penalties portion and calculate the amount pertaining to each.

· Consider whether a provision or disclosure is required for the risk in terms of the appropriate IFRS standard and the accounting standard relevant to the country in question: Provisions, contingent liabilities and contingent assets.
· Involve internal audit.
· Advise the audit committee as to the quantum of the potential tax risk as well as the most appropriate course of action.

______________________________________________________________________
Identification of a Tax Authority representative
· A company representative should be identified as the contact person between the business and the Tax Authority.
· The Tax Authority representative must also be identified. This may take place at different levels.
· All communication, outside the submission of usual tax returns, should be channelled through the company representative.

· The company representative will be tasked to build a solid working relationship with the Tax Authority into the future.

· The Tax Authority representative must be requested to compile a list of all the on-the-radar screen issues.

· This external list should be compared with the internal list to determine whether there are any off-the-radar issues that are in fact on-the-radar and require immediate attention.

· Off-the-radar screen issues must under no circumstances be disclosed to the Tax Authority representative without prior tax team approval.

______________________________________________________________________
Tax Audit Preparation & Protocol

· The first essential requirement of preparing for a Tax Authority audit, is to ensure the appointment of sufficiently skilled spokespersons on behalf of the company during the engagement with the Tax Authority.;

· The second essential requirement of preparing for a Tax Authority audit, is a competent command of the legal landscape of the discipline which will govern and regulate the audit;

· The third essential requirement is to ensure that the tax audit notice is fully understood as to the ambit of the intended audit by the Tax Authority. Here clarity must be sought on the scope of the audit. Fiscal Procedure Codes usually provide that the notification of the tax audit shall include detail regarding the legal grounds, the date when the audit was likely to commence, the tax obligations and the periods that are subject to the audit. Every possible effort should be made to obtain certainty from the Tax Authority with the best possible measure of exactness as to what the ambit will be of the audit. This can be achieved either through personal interviews with the Tax Authority or through written communication;

· The fourth essential requirement is to ensure that the tax audit takes place at the most beneficial location from the point of view of the company. The legal provisions entitling the company to agree to a specific place of audit have been outlined above;

· The fifth essential requirement is to ensure that all material and relevant documents are recovered from the company archives in good time before the audit commences in order to ensure for completeness and presentation. Basic tax compliance requires a tax control environment that is regularly subjected to scrutiny. Good internal controls around documentation and support of the workings must be made available to back up and sustain all tax calculations and filings. Supporting documentation must be easily accessible, including invoices, marketing data, relevant agreements, memoranda, photographs and the like;

· The sixth essential requirement is to ensure that the company audit engagement team is fully aware of the risk items that may be covered during the tax audit. A complete and separate audit risk review must be conducted immediately upon receiving a notification from the Tax Authority;

· The seventh essential requirement is to ensure that sufficient external advice is obtained regarding the tax audit to ensure external input, to minimize the risk of a negative tax audit finding;

· The eighth essential requirement is to ensure that good housekeeping takes place before, in, during and after the tax audit to ensure absolute preparedness for negative findings by the Tax Authority, in order to challenge these findings in a later tax dispute for instance a careful understanding of the assessment, penalties, interest and suspension of payment rules;

· The ninth essential requirement is to ensure that all lessons learnt during audits be documented in the Tax Department to serve as a template for any future audits.

______________________________________________________________________
Resolution through Tax Authority sign-off
· “Sign-off” could mean either a settlement agreement under the appropriate provisions of the tax statute, an agreed assessment, an advance tax ruling or agreement by exchange of letters. The principle is that the parties agree on a certain action, in an attempt to resolve the matter amicably, and Tax Authority sign-off confirms that the Tax Authority have, and indeed will, adhere thereto.

· Resolution through soft outcomes is encouraged. 

· “Soft outcomes” (an outcome that is not adversarial or litigious) is the goal of the legal team in addressing contentious tax risk areas with the Tax Authority representative.  Emphasis is placed on moving away from a potential dispute scenario to arrive at an agreed assessment with minimal penalties and interest exposure.  

6.
RELATIONSHIP WITH INTERNAL AUDIT

· This policy must be made available to internal audit for consideration of wider enterprise risk.

· Internal audit could use this policy as a basis for planning assignments and to determine the impact on other areas in the business, as guided by the tax team.

· The tax team must endeavour to support internal audit, exchange information and ensure open communication lines.

· Internal audit should be invited to tax team meetings where required and have access to copies of minutes.
7.
COMMUNICATION
· The local tax team is accountable for communicating this policy and to establish and maintain effective communication channels for dealing with tax risk matters.

· The local tax team must have regular meetings with internal stakeholders and encourage the disclosure of all potential risk areas.
· The internal stakeholders should include marketing, sales & distribution, finance, legal, IT/SAP, archives, internal audit, HR, and such other persons identified from time to time. 

· Outside stakeholders will include the European HUB and Group Tax.
· Informal communication channels must also be present and allow internal stakeholders access to the tax team when needed.

· Internal communication will promote confidence and honesty from and amongst employees which in turn will encourage transparency.  In this way risks can be identified and disclosed at an early stage and dealt with under the {TRM} process.
· In addition to internal communication, lobbying must be done to address unreasonable tax compliance legislation that may lead to unecessary tax exposure.

· The communication process is the most important ongoing process after the initial tax risk review process.
8.
MONITORING
The tax team is accountable for monitoring this policy and ensuring that it is implemented and meets enterprise risk objectives.

To enable group tax to monitor the execution of this policy, the Tax Department is required to furnish their tax compliance submissions on, at least, a quarterly basis as per Annexure 1. This will facilitate transparency through communication and allow the tax team to collate information and report on anything untoward. The year-end compliance submission has to be signed off by the external auditors/X Project Team.
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1. SCOPE AND APPLICABILITY
This policy is applicable to the following taxes levied in Hungary:

· LIST THE TAXES SET OUT IN THE HUNGARY REPORT

2. SUMMARY OF RELEVANT LAW

General 

· Section 86(1) of the Rules of Taxation places an obligation on the tax authority to conduct regular inspections;

· Once the audit forms a view that X’s documents were incomplete or disorganised or inadequate or inaccurate, the audit should order The Company (within the ambit of section 95(4) of the Rules of Taxation) to make the necessary corrections and arrangements to resolve any discrepancy within a specified deadline to bring the documents and record in compliance with legal regulation;

· The audit must examine all the facts, circumstances and data of the tax inspection and must notify The Company of its findings and when declining to admit evidence furnished by The Company, and state the reasons and record same in the Minute for declining evidence as provided for in terms of section 97(3) of the Rules of Taxation;

· The audit must apply section 97(5) of the Rules of Taxation and not disregard any expert opinions, statements by The Company, its representatives or employees and also those made by other taxpayers, testimonial evidence, on-site inspections, test production, checking inventory and data provided by other taxpayers, findings of other related inspections, contents of disclosed data and data from the records of other authorities, in particular, which would be affirmative proof and evidence in support of the case of The Company;

· The audit must comply with section 97(6) of the Rules of Taxation and investigate those facts that favour The Company, and any fact or circumstance that is not supported by evidence, cannot be used against The Company;

· The audit must entitle The Company to verify facts through some other suitable way as provided for in sections 64(2) of the old Rules of Taxation and 99(2) of the Rules of Taxation;

· The audit cannot disregard written instruments which includes contracts, correspondence, statements, protocols and minutes, resolutions, invoices and other excerpts, verifications, certificates, public and private documents as provided for in sections 178(14) of the Rules of Taxation;

· The audit must prove its findings at the conclusion of the audit as it should do in terms of sections 62(4) of the old Rules of Taxation and 97(4) of the Rules of Taxation;

· The audit must implement section 15(3) of the Accounting Act which provides that items entered in the books shall so be entered that they can be found and proved in reality and can also be verified by outside parties and that valuations thereof shall take place in accordance with the valuation principles of this Act and the valuation procedures of true and fair view;

· The audit cannot unilaterally dictate a series of “conditions” which are not provided for in legislation, such as, section 22(9) of the VAT Act. This contrary to the rule of law.

· The audit must produce results compliant with Hungarian and European tax law;

· The standard of proof applied must be congruent with Hungarian law which only requires that a taxpayer must demonstrate its case on a balance of probability;

(see Administrative Procedure Code, 

Act CXL of 2004, section 2(3))

· It must also be borne in mind that the onus of proof placed on The Company to discharge its burden and disprove APEH’s findings is on the basis of a balance of probabilities;

· The audit’s findings must be equitable and reasonable in compliance with section 1(6) of the Rules of Taxation;

· the audit must treat transactions on the basis of their apparent economic result in compliance with section 1(7) of the Rules of Taxation;

Onus & Standard of Proof

Hungarian Rules of Practice in terms of the civil code and court judgments regarding the issue of the best evidence available to elucidate a fact in dispute (“the Civil Code”)

· In terms of the principle of the best evidence rule in Hungarian law, an authority shall be obliged to clarify the facts of the case in order to render a decision.

(see Administrative Procedure Code, Act CXL of 2004)

(see Torveny on the General Rules of Administrative Procedure and Services)

· Moreover, an authority shall evaluate the pieces of evidence individually and en-block (as a whole) and it shall establish the facts of the case on the basis of its conviction of the valuation.

(see section 5(1) of the Rules of Taxation)

· No piece of evidence has a pre-determined probative force i.e. there is no “queen of proof in Hungarian procedural law”.

(see BH2005. 442.)

· In the event that a matter like this will ultimately be presented before a Court of law, the principle guiding the establishing of the correct facts, will be conducted on the following basis “a Court can establish facts with a duly reasoned acceptance of pieces of evidence that are not in conformity with the content of a piece of evidence…but, considering the other data arisen in the procedure, are not unreasonable”.
Tax Acts

The VAT Act LXXIV of 1992 pre and post 1 May 2004

· 
Several provisions of the VAT Act are relevant but only those dealt with in the last audit are repeated;
· Section 22 (9) of the VAT Act provides that:

“(9)
The tax base may be reduced by the value of services or goods provided free of charge in connection with the supply of goods or services for consideration or in connection with the supply of goods or services, even if the free of charge transaction and the supplied goods or services made for consideration occur at different times, provided that:

· the market value of the goods or services supplied free of charge does not exceed the price of the product or the service, or the price of the goods or services to which it directly pertains; and

· the conditions for the free of charge supply of goods or services are contained in the terms and conditions of the supply of goods and services for consideration.”
· Prior to 1 May 2004, the relevant sections of the relevant VAT Act, more particularly, sections 7(3) and 9(2), read with section 9(3), substantially provided that the supply of goods does not include samples of goods, gifts of a small value and gratis delivery of goods directly related to the supply of goods provided that the market value of the goods delivered does not exceed the price of the goods to which it pertains and the conditions for gratis delivery are contained in the terms and conditions of the supply of goods. In this Act, there was no requirement for the issue of an invoice. It is noteworthy to point out that in the VAT Act applicable prior to 1 May 2004, the issue of “free alcohol drink” was therefore not regarded as a supply within the ambit of the VAT Act;


(see Act LXXIV of 1992 on Value Added Tax)
· The law does not deny the right of the parties to conclude an oral agreement. Section 216(1) of the Civil Code provides that “Unless otherwise provided by law, contracts may be concluded orally or in writing. The intent to conclude a contract may be expressed by conduct (implied-in-fact contract)”; 
(see Civil Code, section 216(1))
Section 22(9) of the VAT Act requirements

· In terms of section 3 of the VAT Act goods and services supplied for consideration shall be subject to VAT.
(see section 3(a) of the VAT Act)

· “Consideration” is defined as anything of value to be exchanged or to settle a debt. “Supply of goods” means the transfer of right for consideration to dispose of tangible property as owner. It is firstly submitted that it is common cause that The Company did not supply goods for consideration as there is no debt and it is not within the meaning of the supply;
· Free of charge goods are also not deemed to be “goods supplied for consideration” as provided under section 7(3)(b) and (c) of the VAT Act.
(see section 7(3)(b) and (c)of the VAT Act)

· Free of charge goods are broadly deemed to be a “supply of goods” under section 7(1) of the VAT Act.
(see section 7(1) of the VAT Act)

“Xn Free alcohol drink” is not a “supply of goods” as defined in the VAT Act 

· The Company raised a legal defence that each of the “free alcohol drink” items supplied fall within the ambit of section 7(3)(b) and (c) of the VAT Act. The following sections quoted below are relevant in support hereof:

“7(3)
The following shall not be treated as supply of goods:

b) 
goods provided free of charge for business considerations, with the exception if transferred between independent parties in economic relationship;

c) 
gifts of small value;

e) 
transfer of ownership of goods to another party without consideration, when so required by law; and

13(6)
'gift of small value' shall mean goods or services given or provided to another party free of charge on an occasional basis, the individual market value of which, tax inclusive, or in the absence of such value, the purchase price or production costs of which, tax inclusive, do not exceed 5,000 forints;

13(35) 
'free of charge supplies for business purposes' shall mean the supply of goods or services as samples without consideration for advertisement and promotional purposes, if supplied in the interest of increasing the profitability of the taxable person's business operations. Products supplied free of charge for business purposes shall have an indication on their packaging to be used only as samples”

· Section 25(1) attaches a tax base to a deemed supply of goods at production cost in the case of goods manufactured by the supplier. The “imputed” tax base can then be reduced in terms of section 22(9), provided that the criteria set out in that section are met.
(see sections 25(1) and 22(9) of the VAT Act)

· The term “invested assets” are defined in section 24(1) of the Accounting Act as:

“Those assets shall be classified as invested assets, the purpose of which is to serve the undertaking’s activities and operations on a long-term basis, for a period of no less than a year.” 

· APEH were referred to what has been published in “Q&A on Accounting nr. 25/2002” (25/2002. Számviteli kérdés in Hunga​rian):

“Q: Our undertaking had had an activity for years that had caused pollution. This activity had been terminated, and by virtue of the resolution of the competent authority we started to clean the area. This activity will last presumably for 10 years. The machine we use for cleaning the area is not in direct connection to our current business activity, it only causes expenses to us but no profit. So a question occurs whether such machine should ever be classified to the assets and do we have to calculate amortization after that.

A: According to the Accounting Act, if an asset serves directly or indirectly the business activity of an undertaking permanently (for more than one year), it has to be classified as an invested asset. (...)

As you described in your question, the duration of the activity fulfilled with the help of the given machine will be more than one year. Therefore you should indicate the machine in the group of your assets. It has no importance that you will not realize any profit from the use of the machine because it is connected to your business activity anyway, it is used because you as a company are obliged to clean the pollution you had previously caused at that area. (...) If the given specific technology makes reasonable that the machine be used for 10 years and it can be predicted that it will not be used after that, a 10 years amortization period should be calculated.”

· Under section 23(4) of the Accounting Act, assets shall be recorded among invested assets or current assets on the basis of their purpose and use.

· According to the Section 24 (1) of the Accounting Act, the assets serving the activity and the operation permanently for at least over a year shall be disclosed as invested assets. Consequently, the assets which do not meet this criterion, not serving the activity permanently i.e. more than 1 year, shall be disclosed amongst current assets.

· According to the section 23(5) of the Accounting Act, if the use and purpose of the assets change after the allocation as per section 23(4), because the assets do not any more serve the activity and the operation permanently, their allocation shall be changed, and the invested assets shall be reclassified to current assets.
· Pursuant to the Accounting Act, the above detailed reclassification from fixed assets to current assets (inventories under section 28 (2)) should be carried out if the taxpayer has the evidence that the assets in question could be sold in one year, as this is the main nature/attribute of the current assets.
· According to the Corporate Tax Act 1999 section 7(1)(d), when intangible or tangible assets are sold or contributed in-kind, and when tangible assets are destroyed, retired or become obsolete, the tax value calculated on them decreases the pre-tax profit.

· In response to the five markers that require the tax value be calculated on the assets to decrease the pre-tax profit, The Company responded as follows:

· the assets were not sold;

· the assets were not contributed in kind;

· the assets were not destroyed;

· the assets were not retired and were used by The Company in other instances;

· the assets were not obsolete.

· Under section 36 (3) of Act XCI/1990 (“the old Tax Act”), the taxpayer must maintain the mandatory documents and data until the right for tax assessment lapses. In terms of section 169 of the Accounting Act, the inventory documentation, general ledger and trial balance need to be retained for a period of 10 years whilst the accounting supporting documentation must be retained for 8 years.

· Where the statue of limitations applies, no relevant additional documents need be preserved by The Company (section 36 (3) of the old Tax Act).

· According to section 164(1) of the Rules of Taxation, the right of tax assessment shall lapse 5 years after the last day of the calendar year in which the taxes should have been declared.

· According to section 94 (1) of the Rules of Taxation, control proceedings shall be conducted on location or in the offices of APEH before the right to assess taxes and budgetary subsidies lapses. Thus a tax audit or adjustment may not be initiated for a year that is outside the statute of limitations.

· According to section 106 (1) of the Rules of Taxation, APEH may check the taxpayer’s compliance with his tax assessment and declaration obligations, broken down by tax, subsidy and period, or for a specific period in respect of several types of taxes and subsidies. 

· Section 116 of the Rules of Taxation prescribes the circumstances in which APEH may re-examine an audit period.  
Rules of Taxation

Act XCI of 1990 and Act XCII of 2003: Rules of Taxation

· The relevant years under review were governed by separate rules of taxation. The Rules of Taxation (whilst amended over a period of thirteen years between the enactments of the different acts), remain substantially similar on the material issues. The Rules of Taxation provide the benchmark for conduct of the auditors of APEH and what is expected of The Company, supplementing the broader legal principles set by the Constitution and imported into Hungarian law from the European Union.

(see the old Rules of Taxation and the Rules of Taxation)

· The Rules of Taxation govern the tax procedures in the uniform concept consistent with the rights and obligations of taxpayers and tax authorities. Compliance with the Rules of Taxation generally assures the legality of tax interaction between APEH and The Company.

· The rules of taxation contain the following material and important principles:

· the purpose of the rules is to govern tax procedures in a uniform concept, consistent with the rights and obligations of taxpayers and tax authorities to assure the legality and success of such procedures;

(see section 1(1) of the Rules of Taxation)

· APEH, where vested with discretionary jurisdiction, shall exercise such right consistent with the purpose of authorization and within the framework of the law;

(see section 2(2) of the Rules of Taxation)

· APEH must be unbiased and act without discrimination;

(see section 1(3) of the Rules of Taxation)

· APEH shall act equitably and reasonably;

(see section 1(6) of the Rules of Taxation)

· contracts and transactions shall be judged in accordance with their true content;

(see section 1(7) of the Rules of Taxation)

· a legal transaction shall be applicable to the extent of the apparent economic result it carries;

(see section 1(7) of the Rules of Taxation)

· all rights in tax related matters shall be exercised within their meaning and intent;

(see section 2(1) of the Rules of Taxation)

· certificates, books and records prescribed by legal regulation shall be kept to contain all information regarding the tax base in such a manner that they can be used for audit and control;

(see section 44(1) of the Rules of Taxation)

· the books and records shall be kept in a manner that they are substantiated by documents prescribed in the Rules of Taxation, the law on accounting documentation and other regulations;

(see section 44(2) of the Rules of Taxation)

· documents shall be retained for a period of five years from the end of the calendar year in which the tax return is due;

(see section 47(3) of the Rules of Taxation)

· APEH shall conduct regular inspections of taxpayers;

(see section 86(1) of the Rules of Taxation)

· APEH shall investigate the facts and circumstances of any alleged violation or infringement of tax regulations and gather data and information as evidence to support such allegations in the ensuing proceedings;

(see section 86(1) of the Rules of Taxation)

· taxpayers shall render documents and records to APEH;

(see section 95(3) of the Rules of Taxation)

· if a taxpayer’s documents or incomplete, unorganized, inaccurate or inadequate as a result of which they cannot be used, APEH may order the taxpayer to make the necessary corrections and resolve the discrepancies to bring the documents into compliance with legal regulation;

(see section 95(4) of the Rules of Taxation)

· when declining to admit the evidence furnished by the taxpayer, the tax inspector shall state his reasons verbally and record the reasons in the inspection report;

(see section 97(3) of the Rules of Taxation)

· APEH shall clarify the facts and prove its findings at the conclusion of the inspection unless the burden of proof resides with the taxpayers;

(see section 97(4) of the Rules of Taxation)

· documents, expert opinions, statements of the taxpayer, his representative or employee, other taxpayers, testimonial evidence, onsite inspections, trial purchases, test production, checking inventory and data provided by other taxpayers, findings of other related inspections, the contents of disclosed data and data from the records of other authorities shall, in particular, be construed as affirmative proof and evidence;

(see section 97(5) of the Rules of Taxation)

· in the course of clarifying facts APEH shall also investigate those facts that favour the taxpayer. Any fact or circumstance, apart from estimation procedures, that is not supported by evidence, cannot be used against the taxpayer;

(see section 97(6) of the Rules of Taxation)

· when the taxpayer is entitled to a tax exemption or tax allowance, it shall be duly verified by the relevant documents or in some other suitable way;

(see section 99(2) of the Rules of Taxation)

· taxpayers may be penalized up to HUF 500 000 for the failure to keep book or records or if documents are not made out in conformity with regulations;

(see section 172(1)(f) of the Rules of Taxation)

· a written instrument shall mean the accounting document as well as plans, contracts, correspondence, statements, protocols and minutes, resolutions, invoices and other excerpts, verifications, certificates, public and private documents.

(see section 178(14) of the Rules of Taxation)

Tax Fines 

· Section 171 of the Rules of Taxation states the following:

“(1) The amount of tax penalty may be reduced or cancelled ex officio or upon request under special and equitable circumstances if it is evident from the circumstances that the taxpayer or his representative...has acted with due care in the given circumstances. All circumstances of a case shall be taken into consideration when reducing a tax penalty, particularly the amount of the tax arrears, the conditions and background of its occurrence, and the gravity and frequency of the taxpayer’s unlawful conduct (commission or omission).”

· The abovementioned provision affords APEH with discretion to reduce or cancel tax fines under “special and equitable circumstances”. APEH cannot “punish” The Company because of the difficulty of an audit. A tax fine should assess the more turpitude of The Company as a taxpayer and investigate its failure to be tax compliant. In this regard:

· tax fines are imposed as a means of deterring taxpayers from not complying with the provisions of the various tax acts. APEH cannot exercise a decision or discretion not to mitigate the tax fines without giving The Company an opportunity to make representations.  This conduct by APEH would be prima facie inequitable, unreasonable and unfair;  

· usually tax fines are imposed in the case of a company such as this one where it has omitted any amounts which should have been included in its tax returns.  In making a determination for the imposition of tax fines, or the mitigation thereof, APEH should determine whether there was a legal duty on The Company to act in these circumstances.  It is not a question of an unlawful act on the part of The Company, but rather whether or not The Company was at fault.  In order to determine whether or not The Company was at fault, APEH must ask whether the standards set by a reasonable person or entity under these circumstances were met. Can an inference be drawn that there has been an intentional omission, or a negligent omission, as opposed to an omission based on reasonable grounds?  

· The Company should be able to submit that any omission was on reasonable grounds, in which case the standard of reasonableness was met, and there is no fault on the part of The Company.  Hence, the omission was justified;  

· The Company should also submit that full disclosure was made by it in good faith with what The Company believed was the correct tax treatment of the transactions;

· It should be stated that no circumstances or evidence exists to suggest that any areas of non-compliance averred by APEH resulted from any intention by The Company to evade the payment of tax.  For this reason alone it would be excessive for The Company to be punished with a penalty;  

· The Company’s main goal is to comply with all tax legislation and in doing so applied its reasonable interpretation of the tax laws to the various transactions in good faith, believing its reasonable interpretation was correct. The Company is not at fault in that it did not act with any intent to evade tax or in a negligent manner that does not justify the omission as per the interpretation given to the relevant provisions of the tax legislation by APEH;  

· Not only does The Company use its best endeavours to interpret the tax legislation, The Company also appoints external expert advisors to furnish their expert opinion on the corresponding tax and accounting treatment;

· The Company is not at fault in that it did not act with any intent to evade tax or in a negligent manner that does not justify the omission as per the interpretation given to the relevant provisions of the tax legislation by APEH;

· The Company has never been found guilty under any Act administered by APEH. This evidences that The Company’s transgressions are infrequent, if at all.   

· The reasons listed above should be stated are not exhaustive and must be read in the context of this entire presentation. Each of the issues discussed herein have been meticulously canvassed and demonstrate that The Company acted with “due care” and bona fide intention at all times.

· The conditions and background of the case at hand, read together with the equitable circumstances submitted, should form convincing mitigating factors which cannot be ignored by APEH.

· Under these circumstances, where compelling evidence exists that The Company was not at fault, by acting reasonably, and had no intention to evade tax, the discretion of APEH must be exercised in favour of The Company, by not imposing tax fines, or by cancelling the tax fines in full, otherwise APEH would be acting unreasonably or unfairly.  

Late Payment Surcharge

· Section 165 of the Rules of Taxation reads as follows: 

“No default penalty shall be imposed for any period of delay that is justified by the taxpayer.”
· Essentially, APEH is empowered not to charge default penalty if it is satisfied that there were justifiable reasons for the late payment.
Suspension of Payment

· While an objection and any subsequent tax review which may be necessary are pending, APEH may be requested to suspend payment of any tax claimed.

· In terms of the Rules of Taxation, sub-section 160 states: 

“Suspension of Execution Proceedings Section 160. 

APEH shall suspend its execution proceeding at the debtor's request or at the order of its superior authority if the resolution establishing the tax debt is likely to be amended or annulled. 

The execution proceeding shall be discontinued:

if APEH has authorized deferred payment or instalment payment at the taxpayer's request, 

if a definitive resolution has not been passed concerning a petition for deferred payment or instalment payment or for the reduction of the tax debt,

upon the taxpayer's death or dissolution, until the decision declaring the person to be obliged by resolution to pay the tax becomes definitive, 

if so ordered by specific other legislation. 

If APEH has conclusively resolved the taxpayer's petition for payment facilities or for reduction of tax debt, execution shall not be discontinued upon a renewed petition by the taxpayer for payment facilities or for reduction of tax debt. If APEH has already set the date of auction, execution shall not be discontinued upon the taxpayer's petition for special consideration regarding payment facilities or reduction of tax debt.”

· The suspension is dependent on two events:

· the debtor’s request; and

· if the resolution establishing the tax debt is likely to be amended or annulled.

· Any execution proceeding shall also be discontinued if so ordered by specific other legislation. The Company’s protection, as detailed in sub-sections 1 and 2 of the Rules of Taxation, is legislation that can be relied on. In particular sub-section 1(6): 

“APEH shall act equitably and reasonably, and if the conditions set forth in this and other acts are fulfilled, it shall abate tax debts or authorize some form of payment allowance.”

· In The Company’s view, through the request to APEH, the one condition is fulfilled, with the second condition being met with all the defences why The Company believes no tax is due to APEH, with particular reference to the flawed procedural approach followed by APEH. In addition, sub-section 1(6) of the Rules of Taxation will support the discontinuance of the execution of the collection of the tax debt.

· Sub-section 160(2)(b) of the Rules of Taxation also states that if a definitive resolution has not been passed concerning a petition for deferred payment or instalment payment or for the reduction of the tax debt, the execution proceeding shall be discontinued.

· In other jurisdictions that may have an influence on Hungarian law, because the taxpayer bill of rights incorporates administration duties in favour of taxpayers based ostensibly in English and German administrative and constitutional law, it is arguable that if the grounds for suspension of execution are met, in terms of the decision in Stroud Riley and Company Limited v SIR 1974 (4) SA 534 (E) (“Stroud Riley”) the administrator, such as APEH, is compelled to exercise its discretion in favour of the taxpayer.

· In Stroud Riley the court held:

“It seems to me that in dealing with a matter of this nature the respondent is required firstly to enquire into the facts. If after such enquiry he is satisfied that …the facts are in line with those that allow him to exercise act in favour of the taxpayer)…, he is bound, as a matter of duty, to …(act in favour of)… the taxpayer.

In dealing with a similar provision in the Australian legislation, it was held in Finance Facilities (Pty) Ltd v Federal Commissioner of Taxation (1971) 2 ATR 573 at 578:

‘If the Commissioner, having considered the matter, is satisfied of facts out of which the power to …(act)… arises, he cannot nevertheless refuse to …(act)...’..”

(see Crown Mines Ltd v CIR (supra) at 100 and 102; 

Noble & Barbour v SAR & H 1922 AD 527 at 540; 

CIR v King 1947(2) SA 196(AD) 4 at 209)

· There is a practice and procedure process within APEH where the request for suspension of execution can be submitted. The request is submitted to the department of Executions, who refer the facts and the application to a committee. If they are convinced, they will grant the appropriate extension. If not, the taxpayer may have the decision reviewed by court.

· The Company should bring the following facts to the attention of APEH in support of the request to suspend payment of any amounts claimed:

· The Company believed in good faith that it complied with the relevant provisions of the legal regulations and there is a strong possibility of its success pending the tax review procedure; 

· the circumstances and interpretation of the legal regulations pertaining to the case give rise to reasonable doubt;

· The Company is a respected and well-established major corporation, and is known by other Government departments to be fully compliant with legal regulations;

· The Company is financially secure and it is therefore highly unlikely that it will not be able to pay in the event that any tax review fails;

· The Company has engaged with APEH in a spirit of co-operation in handling this matter. APEH will recognize that at all times The Company has attempted to resolve the issue amicably and expeditiously by trying to encourage an interactive relationship;

· The Company has not been found guilty of any offence under any Act administered by APEH.

· Should APEH not suspend execution proceedings against The Company, APEH should be requested to provide The Company with the following information in order to consider the merits of a review application:

· the facts taken into account by APEH;

· specific information regarding APEH’s decision;

· specific reasons as to why the request was turned down.

Accounting Laws

The following material provisions appear from the Accounting Act:

· it lays down essential criteria to formulate rules in harmony with the relevant directives of the European Communities and with international accounting principles to achieve reliable information providing an authentic an true overall picture in respect of the income producing capability, the development of assets, the financial situation and the future plans of entities falling under the scope of the Accounting Act;

(see preamble of the Accounting Act)

· it defines the reporting and bookkeeping obligations of entities subject thereto;

(see section 1 of the Accounting Act)

· items entered in the books shall be such that they can be found and proved in reality and verified by outside parties;

(see section 15(3) of the Accounting Act)

· all economic transactions which change the inventories shall be documented (recorded);

(see section 165(1) of the Accounting Act)

· figures may only be entered in the accounting records on the basis of documents duly drafted. A document shall be deemed duly drafted if it contains the data to be entered in the course of bookkeeping which are related to the economic transaction event concerned, fully in accordance with the facts, if it satisfies the general, formal and content requisites of accounting documents;

(see section 165(2) of the Accounting Act)

· accounting documents shall mean all instruments drafted or issued by the economic activity or by natural persons in business;

(see section 166(1) of the Accounting Act)

· the accounting documents shall be authentic, reliable and adequate in terms of form and content and reflect the principle of clarity;

(see section 166(2) of the Accounting Act)

· the accounting document shall be prepared in Hungarian at the time of the economic transaction or upon execution of the action;

(see section 166(3) of the Accounting Act)

· the general, formal and content requisites of accounting documents is a description, the name of the economic activity, the name of the person involved, the date of the issue, the description of the economic transaction;

(see section 167(1) of the Accounting Act)

· the content requirements of accounting documents or authenticity and reliability may be verified by the signature of a person that represents The Company;

(see section 167(3) of the Accounting Act)

· when an accounting document is generated by technical procedure, the printing thereof, if necessary;

(see section 167(6) of the Accounting Act)

· accounting documents made out in electronic format shall be retained as such.

(see section 169(5) of the Accounting Act)

· Section 86(7)(a) of the Accounting Act provides that:

“The following shall be shown under extraordinary expenses:

the value of record of assets transferred without consideration, the book value of services provided without consideration, including any pre-charged value added tax not yet refunded by the buyer, and the book value cancelled receivables which are not shown as bed debts”

· The Company is of the view that the application of section 86(7)(a) of the Accounting Act is incorrect because it disregards the provisions of section 86(2) of the Accounting Act. Section 86(2) reads as follows:

“Extraordinary income and extraordinary expenses are independent of the entrepreneurial activities, they are not part of the undertaking's regular business operations, and are not directly related to regular business activities.”

Relevant Case Law

The Albert Collee case provides binding authority as to how a tax authority must deal with a matter where there is an absence of documents (supporting evidence), but where the actual supply indeed took place. Where APEH accepts, as it did in the last audit, that the free supply of alcohol drink took place legitimately, but it then rejects the tax free claim as there is no supporting evidence, the approach by APEH is wrong. In the Albert Collee case, the following was held:

“31 In the main case, therefore, since it is apparent from the order for reference that there is no dispute about the fact that an intra-Community supply was made, the principle of fiscal neutrality requires – as the Commission of the European Communities also correctly submits – that an exemption from VAT be allowed if the substantive requirements are satisfied, even if the taxable person has failed to comply with some of the formal requirements (documents). The only exception is if non-compliance with such formal requirements would effectively prevent the production of conclusive evidence that the substantive requirements have been satisfied. However, that does not appear to be so in the main case.”

(see Albert Collee case, paragraph 31)
The Albert Collee case concluded on the issue, (which conclusion The Company suggests must be followed in the present instance by APEH) as follows:

“41     Therefore, the answer to the questions raised should be that the first subparagraph of Article 28c(A)(a) of the Sixth Directive must be interpreted as precluding the refusal by the tax authority of a Member State to allow an intra-Community supply – which actually took place – to be exempt from VAT solely on the ground that the evidence of such a supply was not produced in good time.”

(see Albert Collee case, paragraph 41)
Turning to the Supreme Court case so heavily relied on by the audit, it is clearly distinguishable, both in fact and law, from the present case. It simply does not provide authority for the audit’s approach on any possible interpretation. It is, with respect, wholly irrelevant to the present enquiry. The taxpayer in that case:

· was held to have been dishonest;

· could not produce any evidence to support its case that vehicles “purchased” by the taxpayer from clients could then be sold back to them at unrealistic values, in some instances, HUF 1;

· concluded fictitious agreements;

· committed “delicts in accountancy”;

· could not contradict the evidence of the tax authority;

· no data, fact or evidence could be produced by the taxpayer to prove his case;

· could not prove the valuation of vehicles at unrealistic values in compliance with section 15(3) of the Accounting Act and the facts of the matter conflicted the taxpayer’s case in breach of section 165 of the Rules of Taxation.

Relevant Constitutional Considerations

· The Constitution provides that Hungary is an independent and democratic constitutional state.

(see section 2 of the Constitution)

· Anyone has the right and the duty to take action against such endeavours in any lawful manner (the rule of law). 

(see section 2 of the Constitution)

· The legal system of Hungary accepts the universally recognized rules and regulations of international law, and harmonizes the international laws and statutes of Hungary with the obligations assumed under international law. To this end, European law and particularly European tax law and tax dicta are important. 

· Hungary has a market economy that receives equal consideration and protection under the law.

(see article 9(1) of the Constitution)

· Hungary recognizes and supports the right to free enterprise.

(see article 9(2) of the Constitution)

· Everyone is entitled to legal redress for administrative decision that infringes the rights of the subject.

(see article 57(5) of the Constitution)

· Every citizen of Hungary bears the obligation to contribute to rates and taxes in accordance to income and wealth.

(see article 70/I of the Constitution)

· Pursuant to the adoption of the Constitution, the Constitutional Court of Hungary, in many instances intervened in protecting the rights of subjects. In several instances, the Constitutional Court expressed itself strongly regarding taxation matters. In a recent case the Constitutional Court, per Dr Laszlo Kiss made the following observation: “…it is not constitutionally acceptable to allow the legislature to deprive the obliged person of the possibility of proving that in his case there is no ground to maintain the presumption upon which the Government’s objective is based…” (In that case, Government claiming the imposing of a minimum revenue tax) “…in the absence of such an investigation, the State chooses a simpler legal technique as the solution, applying the general rule of ‘everyone lies and everyone is fraudulent’…”. This simpler legal technique was not accepted by the Constitutional Court as an appropriate solution.

(see decision 8/2007 (ii.28.) AB 27 February 2007)

· According to the Constitutional Court, a tax procedure cannot be applied as a tool of “taxing unreal income”. A taxpayer always has a right to prove the contrary to the State’s impression.

(see decision 8/2007 (ii.28.) AB 27 February 2007, majority judgment)

(see ABH 1995, 286)

· The Constitutional Court guidance in recognizing the principles of free enterprise and the disregard of presumptions that artificially induce tax and clear demonstrations that Hungarian law, recognizes the development of a Constitutional State where public enterprise is protected through constitutional protection. In the present instance, the incorrect burden of proof demanded by the audit, falls appositely within this warning.

· The Constitution provides that Hungary is an independent and democratic constitutional state.

(see section 2 of the Constitution)

· Anyone has the right and the duty to take action against such endeavours in any lawful manner (the rule of law). 

(see section 2 of the Constitution)

· The legal system of Hungary accepts the universally recognized rules and regulations of international law, and harmonizes the international laws and statutes of Hungary with the obligations assumed under international law. To this end, European law and particularly European tax law and tax dicta are important. 
Relevant Taxpayer Rights Developments 

· The purpose of the rules is to govern tax procedures in a uniform concept, consistent with the rights and obligations of taxpayers and tax authorities to assure the legality and success of such procedures;

(see section 1(1) of the Rules of Taxation)

· APEH, where vested with discretionary jurisdiction, shall exercise such right consistent with the purpose of authorization and within the framework of the law;

(see section 2(2) of the Rules of Taxation)

· APEH must be unbiased and act without discrimination;

(see section 1(3) of the Rules of Taxation)

· APEH shall act equitably and reasonably;

(see section 1(6) of the Rules of Taxation)

· Contracts and transactions shall be judged in accordance with their true content;

(see section 1(7) of the Rules of Taxation)

· A legal transaction shall be applicable to the extent of the apparent economic result it carries;

(see section 1(7) of the Rules of Taxation)

· All rights in tax related matters shall be exercised within their meaning and intent;

(see section 2(1) of the Rules of Taxation)
Relevant International Treaties

· There are several European Union treaty provisions and tax case judgments which are important to the subject under review. The detail of these provisions and case law are dealt with below. Suffice it to state at this point in time that as provided for in terms of Section 70/A of the VAT Act, Hungarian VAT law should be interpreted within the ambit of European Union VAT laws and be harmonised with the laws of member states. As such, applicable principles from the European Union are prescriptive to Hungarian law. It is a well established EU principle that a taxpayer can rely on EU legislation in respect to VAT under what is known as "direct effect" in situations where the local legislation does not correctly reflect the EU VAT Directive. 

· Three cases are directly relevant to the matter namely, the Elida Gibbs Ltd v Customs and Excise Commissioners (Case C-317/94) Court of Justice of the European Communities (Sixth Chamber) (“Elida Gibbs”), Albert Collee v Finanzamt Limburg an der Lahn (Case C-146/05) (“Albert Collee and Ursula Becker v Finanzamt Münster-Innenstadt, Case C-8/81, ECJ 19 January 1982 (“Becker”). Together with these cases, the Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonisation laws of the Member States relating to turnover taxes – Common system of value added tax: Uniform Basis of Assessment (“The Sixth Directive”) must also be considered.

(see section 7 of the Constitution)

· The basic principle of the VAT system is that it is intended to tax only the final consumer. Consequently, the taxable amount serving as a basis for VAT to be collected by the authorities, cannot exceed the consideration actually paid by the final consumer, which is the basis for calculating the VAT ultimately borne by him.

(see Elida Gibbs supra, paragraph 20)

· The position of taxable persons must be neutral. In order to ensure observance of the principle of neutrality, account should be taken when calculating the taxable amount for VAT of situations where a taxable person who, having no contractual relationship with the final consumer but being the first link in a chain of transactions which ends with the final consumer, grants the consumer a reduction (or a 100% discount for “free alcohol drink”) through retailers or by direct repayment of the value of coupons. Otherwise, tax authorities would receive by way of VAT a sum greater than that actually paid by the final consumer, at the expense of the taxable person.

(see Elida Gibbs supra, paragraph 31)

· The basic principle clarifies the role and obligation of taxable persons within the machinery established, for the collection of VAT. It is not, in fact, the taxable persons who themselves bear the burden of VAT. The sole requirement imposed on them, when they take part in a production and distribution process prior to the stage of final taxation, regardless of the number of transactions involved, is that, at each stage of the process, they collect the tax on behalf of the tax authorities and account for it to them.

· European Council directive 67/227 of 11 April 1967, on the harmonisation of the legislation of the member states, point out that one of the principles on which the VAT system is based, was that of neutrality.

(see Staatssecretaris van Finansien v Hong Kong Trade Development Council, case 89/81 reported [1982 ECR 1277] at 1285)

· In order to guarantee complete neutrality of the machinery, the Sixth Directive of the European Union provides for the system of deductions designed to ensure that the taxable person is not improperly charged VAT. 

· A basic feature of the VAT system is therefore that VAT is chargeable on each transaction, only after the deduction of the amount of VAT borne directly by the cost of the various price components of the goods and services. The procedure for deduction is so arranged that only taxable persons are authorised to deduct from the VAT for which they are liable, the VAT which the goods and services have already borne.

· It follows that having regard in each case to the machinery of the VAT system, its operation and role of the intermediaries, that tax authorities may not in any circumstances charge an amount exceeding the tax paid by the final consumer. Therefore, the VAT charged by the end supplier to the consumer is the only VAT that is chargeable. To now, after the fact, attempt to charge The Company as well, is to charge a double amount of VAT, and is contrary to the principle of neutrality.

(see Elida Gibbs supra, paragraphs 20 to 25)
“Free alcohol drink” is not a supply of goods made “for consideration” in terms of the Sixth Council Directive of the EU (in the alternative to the first legal defence)

· A second secondary defence is raised by The Company. The Sixth Council Directive of the European Union, 77/388/EEC of 17 May 1977 (this was replaced by Directive 2006/112 in 2006 but because The Company is dealing with issues that arose in 2004/2005 the previous Directive is relevant) on the harmonisation laws of the Member States relating to turnover taxes and the Common System of Value Added Tax: Uniform Basis of assessment states the following:

Article 2:

“The following shall be subject to value added tax: 1. The supply of goods or services effected for consideration within the territory of the country by a taxable person acting as such...”

Article 5:

“Supply of goods 

1.
"Supply of goods" shall mean the transfer of the right to dispose of tangible property as owner. 

4.
The following shall also be considered supplies within the meaning of paragraph 1:

(a)
the transfer, by order made by or in the name of a public authority or in pursuance of the law, of the ownership of property against payment of compensation; 

(b)
 

6.
The application by a taxable person of goods forming part of his business assets for his private use or that of his staff, or the disposal thereof free of charge or more generally their application for purposes other than those of his business, where the value added tax on the goods in question or the component parts thereof was wholly or partly deductible, shall be treated as supplies made for consideration. However, applications for the giving of samples or the making of gifts of small value for the purposes of the taxable person's business shall not be so treated.”
· It must be borne in mind that APEH has to operate under the terms of local VAT law, however a taxpayer can rely on the direct effect of the Directive. This principle has been confirmed in a number of ECJ cases including Ursula Becker 8/81.  In addition, Article 1 of the Directive states that Member States shall modify their present value added tax systems in accordance with the Articles contained in the Directive. 

· Article 5(6) of the above quoted Directive contains two relevant parts for purposes of The Company’s case. The first part highlighted above should be read in context; the disposal of goods free of charge for purposes other than those of one’s business, shall be treated as supplies made for consideration. In other words, if The Company supplied “free alcohol drink” other than for purposes of conducting its business, then such a supply would be treated as a supply made for consideration.

· It has clearly been established in this presentation that the supply of “free alcohol drink” was in the interest of The Company’s business. It can be categorically concluded, and the evidence supports same, that the supply of “free alcohol drink” falls squarely within the ambit of The Company’s business. As such, the “disposal” of the alcohol drink “free of charge” is for purposes of The Company’s business. 

· In the ECJ case of Danfoss A/S AstraZeneca A/S v Skatteministeriet (Case C‑371/07) the court was concerned with the VAT treatment of company canteen meals provided to business contacts and staff in the context of business meetings.

· The court concluded at paragraph 76 that Articles 5(6) and/or 6(2) of the Sixth VAT Directive cover the supply of meals by a taxable business free of charge to business contacts in its own canteen when the meal serves principally purposes other than those of the business. However, such supplies are also capable of serving principally the purposes of the business, in particular if they are intended to enhance the efficiency of meetings in which the recipients are participating, and in such cases are not covered by those provisions.

Evidentiary Issues

· Check that all the evidence falls within the ambit of sections 64(2) and 99(2), section 95(6), section 97(5), section 97(3), section 95(4), section 178(14), section 62(4) and 97(4) of the Rules of Taxation and section 15(3) of the Accounting Act.

· If it does the documents or so-called affirmative proof of evidence (within the ambit of sections 64(2) and 99(2), section 95(6), section 97(5), section 97(3), section 95(4), section 178(14), section 62(4) and 97(4) of the Rules of Taxation and section 15(3) of the Accounting Act confirm the conditions, sales data, delivery address and other detail, as required by the audit.

· Section 166(3) of the Accounting Act states an accounting document must be issued in Hungarian at the time of the occurrence of the financial transaction or event or the implementation of the economic measure taken. Thus, a declaration given later cannot replace a document which was not issued at the given time. This logic is directly in conflict with the other provisions of the Rules of Taxation and the Accounting Act.

 (see sections 64(2), 97(5), 99(2) and 178(14) of the Rules of Taxation)

(see section 15(3) of the Accounting Act)

· The provisions of section 166(3) of the Accounting Act do not take preference over the remaining sections of the relevant law. It is an internationally accepted principle of legal interpretation, that when dealing with tax law, an interpretation of contra fiscum (interpretation of tax laws should follow an interpretation in favour of the taxpayer when there is uncertainty as to whether the legislature intended a specific outcome) should be applied. This simply means that if there are conflicting interpretations for tax issues, the interpretation most favourable to the taxpayer should be followed. The mere fact that a document in Hungarian does not exist from the time of the accounting entry, cannot negate all the remaining provisions which are relevant to the issue and to which attention has been drawn before.
Legitimate Expectation

· What is the standard APEH practice and does it support the conduct of the Company. The audit is obliged to follow this in terms of section 97(5) of the Rules of Taxation. Remember the free alcohol drink directive issued to a competitor.
3. SPECIFIC TAX POLICIES
· Tax Pack Guidelines

· Year-end Tax instructions

· Standard Transfer Pricing template

· Transfer Pricing Functional analysis

· Provisional tax policy

· Customs & Excise

· Value Added Tax

· Procedures manual

4.
OTHER RELATED POLICIES
______________________________________________________________________Salary related policies
· Bursaries

· Educational assistance to employees

· Employee loans

· Motor vehicles

· Motor insurance

· Notes on motor insurance, company car and tool of trade vehicles

· Staff transfer and relocation expenses

· Accommodation expenses

· Long service awards

· Medical aid contributions

· Retirement gratuity and retirement payments

______________________________________________________________________
Mergers and acquisitions, treasury and other policies
· Acquisitions and disposals

· Acceptable business practices

· Treasury policy

______________________________________________________________________
Accounting policies which should be considered
· Taxation

· Dividends

· Revenue

· Borrowing costs

· Property Plant & Equipment

· Capital Expenditure approval process

· Investment property

· Intangible assets

· Leases

· Inventory

· Receivables

· Foreign currency transactions

· Provisions, accruals and contingencies

· Employee benefits

· Financial instruments

· Financial instruments – Hedge accounting

5.
PROCEDURE
______________________________________________________________________

Appointment of a tax team – as determined in each country
· Financial Director;

· Financial Manager;

· Tax Manager;

· Internal Audit Manager;

· Legal Advisor;

· External Legal Advisor;

· External Tax Advisor;
· X Project Team representative.
______________________________________________________________________

Tax team meetings
The FD will act as the chairman for tax team meetings and represent the tax team at the audit committee, which in turn reports to the Board of Directors.

The tax manager will arrange tax team meetings and manage tax work which flows from tax team meetings.

Subject to Attorney / Client Privilege 

Page 25 of 66
SUBJECT TO ATTORNEY / CLIENT PRIVILEGE

Page 54

